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PUBLI C HEARI NG
QAKLAND, CALI FORNI A
VEDNESDAY, AUGUST 23, 2006, 10: 00 A. M
---000---

DR SEARCY: Wy don't we go ahead and get
started. This is being recorded today, just to let
you know, and we al so have a court reporter

So, for the record, the regul ati ons being
consi dered today are in Title 8 of the California Code
of Regul ations, Sections 9792.20 t hrough 9792. 23.

It's the Medical Treatnment Uilization Schedul e
regul ations that we're considering today.

These regul ati ons have al ready been through the
advi sory commttee, the DWC Forum and through the
formal rule making process, which led us up to today's
hearing. So we'll be taking comments fromall of you.

W're doing it alittle differently, and I|"|
explain that in a mnute. W are also taking witten
comments up until 5 o' clock today. So if you don't
speak but would like to submt something to us, you
can do that until five today. |If needed, we will go
out for another conment period, which is a 15-day
comrent peri od.

W have al so posted a bulletin advising the

public of the rule making process on July 7th. A
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second bul l etin announcing a public hearing was issued
on August _9th, and the Division al so posted notice of
the public hearing on the main page of its web site on
August 2nd.

We had heard sone comments at our |ast hearing
t hat peopl e were having trouble finding when our next
hearing was, so we've been trying to publicize it a
little nore. If this wasn't sufficient, just let us
know because we take those comments to heart, and we
want to make sure that everyone knows about our
heari ngs.

So, ny nane is Anne Searcy. |'mthe Medica
Director of the Division of Wrkers' Conpensati on.
Joining me is Destie Overpeck, the | ead counsel for
the Division, and M nerva Krohn, the |ead counsel on
these regulations. To ny right is Stephanie Barrett,
who is the Deputy Labor Comm ssioner at DLSE. She
wi || be hel ping us conduct the hearing today.

Her role will be, as the noderator, will be to
keep testinony to the proposed regul ati ons, keep
testinony to ten mnutes so that everyone will have a
chance to speak, and to keep photographers in our
designated area. The last tine we had sone
phot ogr aphers that were bl ocki ng ot her peopl es' views,

and also their cords were considered to be alittle
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bit hazardous. W certainly don't want to have
anybody injure thenselves by tripping over a cord at
our hearing. So we're trying to keep anybody wwth a
cord over in this area.

So I'mgoing to turn it over to Stephanie at this
point. You've all probably noticed that we have a
sign-in sheet over here. W're doing it alittle
differently, so you don't have to put your nane on two
sheets. You can sign in, and by doing that we wll
send you notice if we do do another 15-day comment
period, so that's automatic if you sign your nane
there. And if you would like to speak, just put a
check next to your name. |If you decide -- W'l
obvi ously be bringing those sheets up here, so if you
deci de hal fway through that you want to speak and you
didn't put a check by your nane, just go ahead and
sign up again so that we'll know.

Ckay. I'Il turn it over to Stephanie.

M5. BARRETT: Thank you. Thank you. 1Is this on?
kay. What I'mgoing to dois I'mgoing to call the
names of people who have signed up, and when your nane
is called, please cone forward. |If you have a
business card, it would be nice if you'd give it to
the court reporter. |If you have a witten statenent,

you can give that to the court reporter as well.
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The first name that | have is Mary Foto.

DR SEARCY: And we're asking you to keep your
comments to the present regulations. |If you have
ot her comments about subjects that are outside these
regul ations, we would really like to hear them And
you're welcone to call us or to wite to us, and we
can give you the address, but we'd like to keep this
hearing to the present regul ations.

M5. BARRETT: |If I find that you' re veering off
course, I will rmake a coment and ask you to get back
on course. And I'll let you know when your ten
mnutes are up. And if you have comments that go
beyond the ten mnutes, please consider witing them
down and submitting themprior to 5 o' clock. Thank
you.

M5. FOTO  kay.

M5. BARRETT: Thank you.

MARY FOTO

M5. FOTO Well, it's ny pleasure to be in front
of this panel today and to address the Medi cal
Treatnment Utilization Schedule. There are a coupl e of
things that I maybe should start with. [|'man
occupational therapist, and for the |ast 15 years have
had a practice that was prinmarily dealing with

orthopedi c soft tissue injury, work injury related
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type things.

| amrepresenting the Anerican Cccupati onal
Therapy Associ ation today, and that's an associ ation
of over 35,000 nenbers, and we have 3,300 of themthat
practice here in the State of California, and many of
them do work extensively with injured workers.

Cccupational therapists use work-rel ated
activities in the assessnent and treatnent and
managenent of individuals whose ability to work has
been inpaired by either physical and/or enotional
illness or injury.

The testinony that we just wanted to quickly

bring to your attention is in tw areas, and that is,

and Dr. Searcy, |I'mgoing to ask you for sone pronpts
here, since |I've gone first and I'mnot sure -- My |
just reference the section, | don't need to --

DR SEARCY: Onh, that's fine.

M5. FOTQO Thank you. GCkay. The first of the
two sections that we'd like to reference is 9792. 21
And | would like to say first that the Anerican
Cccupational Therapy Associ ation appl auds DWC f or
i ncluding the provision which states that treatnent
shall not be denied on the sole basis that a condition
or injury is not addressed by the ACCEM Practice

Quidelines. W are concerned about how t he above
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provision is going to be interpreted and i npl enent ed
into actual practice. WII providers need to include
t hat evi dence that you speak of with every bill, every
claimthat's sent in? | mean is there going to be a
way that this can be efficient and expedited in sone
way ?

The second concern is will the clains
adm ni strator be enpowered to determne if the
treatnent provided is in accordance w th other
scientific evidence-based nedical treatnent guidelines
that are generally recognized by the national nedica
community? How is that actually going to occur? |
mean how do you envi sion the process to occur? Wat
if there is a disagreenent, as there is today, between
those clains adm nistrators and providers of service?
And that would be all providers of service. Wuo is
t hen going to make a judgnent call? Howis that going
to be handl ed?

The second issue we'd like toraiseis, | wll
say truthfully in a sense it's going to sound
sel f-serving, and perhaps it is, but it's in regard to
t he Medi cal Evidence Eval uation Advi sory
Commttee, and it -- in Section 9792.23 you do point
out that it mght be either an occupational or a

physi cal therapist. And, just for the record, | would

10
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like to state that occupational therapy is in fact a
uni que and separate profession from physical therapy,
and we are not interchangeable. And | think they
woul d say the sane thing as well.

ACTA respectfully requests that the commttee be
expanded, and | know many people will be addressing
that probably to you today in various areas, but the
conm ttee be expanded to include an occupati onal
therapist with a specialty in work injury. The unique
contribution that | feel that we bring to this whole
area is the fact that with industrial injuries we work
in avery integrated way. Fromthe tinme we first see
sonmeone we're | ooking for red flags, whether they're
enotional or physical, that m ght nmake sonet hing that
| ooks like a straightforward injury | ess than
straightforward. And occupational therapists really
do li ke redesign and, therefore, job being part of
life, life skills. | think that the focus that we
woul d bring to the commttee would be a very holistic
one in that way, and that's why | propose this.

Cccupational therapists do work with al
di mensions, as | said. That would be the physical,
the cognitive, sensory, notor and psychosoci al,
wher eas physical therapists have a different focus,

generally, that's usually on the physical and

11
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functional limtations that are related to

nmuscul oskel etal , neurol ogi cal, cardiopul nonary and

tegunentary mal functions.
That was it. Thank you very much.

M5. BARRETT: Thank you very mnuch.

Al right. The next person, forgive ne if |'ve

m sspelled, ms-say this. It's Tee Fang Chu? | don't

know quite -- is there a -- No?

DR SEARCY: From Wodland H Il s?

MR CHEN. M nane is Ta Fang Chen.

DR SEARCY: Wy don't you cone forward then

Can you cone forward, please?

M5. BARRETT: Wuld you mnd stati

ng your nane,

first thing. And, for future reference, could you

pl ease conme forward and state your ful

namne.

DR SEARCY: And spell it also for the court

reporter. It helps them

TA FANG CHEN

MR CHEN:. Al right. M nane is

Ta Fang Chen.

T-a, F-a-n-g, CGh-e-n. I'mfromCalifornia

Acupunct ure Medi cal Associ ation.

Yesterday | faxed a letter into the, to the

medi cal unit. Basically our point is -- | read the

Statenent of Reason. Point out, at page 35 point out

that rel ates the hand, the departnent,

they list the

12
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ACOEM ref erence, but ACCEM didn't |ist any new
reference to support clinical control studies. Qur,
CAOMA CAOVA, ACCEM Cuideline, we list clinical
control study. So our guideline have evidence based,
have the results. So ACCEM ACCEM A-CGOE-M the
gui del i ne does not have evi dence based, so this is
problem here. So we want the nedical unit to resolve
this issue, because we don't want you -- | nean you
say, you say you use ACCEM Cui deline, but that is not
correct information.

And we al so have this comm ssion, fromthe
Conmm ssion of Health and Safety and Workers'
Conpensati on Comm ssion, they suggest that include
ACCEM CGuideline in California nmedical treatnent
utilizing schedule. So we still want just Medica
Director include acupuncture guideline in the whole
t hing. Thank you.

M5. BARRETT: Thank you very nuch.

Wul d Robert Thayer or Thouyer please cone
forward. Please be sure to say your name and spell it
for the court reporter.

MR THAUER Yes. |It's actually Thauer.

M5. BARRETT: Thauer. Sorry.

ROBERT R THAUER

MR, THAUER. Good norning. |'ve submtted sone

13
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witten corments, but | do have a couple of things I'd
like to say at this hearing, and | do appreciate the
opportunity to comrent on the Medical Treatnent
Utilization Schedul e.

| represent a nonprofit group called the Aliance
for Physical Therapy, Rehabilitation and Medi cal
Technol ogy. The nenbers in the endorsing
organi zations of this alliance are primarily
manuf acturers and provi ders of physical therapy,
physi cal therapy devices, hone nedi cal equi pnrent and
orthoti cs.

My first commrent is on 9792.22, which we believe
an addi tional |evel of evidence should be included in
the hierarchy of scientific-based evidence. 1've
al ready provided Ms. Gay with a copy of the Code of
Federal Regul ations regarding food and drugs, nedi cal
devi ces and the determ nation of the safety and
ef fecti veness of nmnedical devices by the Food and Drug
Adm ni stration. And under Section 860.7, the U.S.
Food and Drug Admi nistration Center for Devices and
Radi ol ogi cal Health reviews devices for safety and
efficacy. It should be noted that the reviewers are
scientists with the appropriate scientific credentials
to make determ nations regarding the devices submtted

to the various panels for FDA approval. FDA protoco

14
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clearly denonstrates that the federal governnent

eval uates the scientific evidence to nmake a

determ nation of safety and efficacy for the benefit
to health fromthe use of the device for its intended
use and conditions of use. W would hold that the

U S. federal governnent approval to market a nedica
device as safe and effective provides prinma facie

evi dence that the device is appropriate when
prescribed for the indications for use. FDA approval
for medical devices clearly neets the standard in
SB228 as nationally recogni zed scientifically based
medi cal evi dence and, therefore, should be highly
ranked in the hierarchy of evidence described in
9792. 22.

Secondly -- That's ny nost inportant point, by
the way, since nost of our nenbers are nedical device
manuf acturers. Secondly, we believe that the
definitions quoted in 9792.20 focus nore on an
academ c approach to the practice of nedicine.
Qual i fying evidence only derived fromarticles
publ i shed in peer-reviewed journals dismsses nedica
texts, nedical school training, devel oping
t echnol ogi es and procedures, unpublished studies and
findings, and effectively negates community standards

of care if they are not based or cannot be proven to

15
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be based on an anal ysis of peer-reviewed literature.
Physi ci ans practice nedicine. Not all nedical
practice is grounded in use of guidelines. And, even
so, guidelines in nedical literature are often
conflicting. Payers in group health and Medi care pay
benefits for many practices and comunity standards of
care that would be effectively denied under this
restrictive hierarchy of evidence.

I f ACOEM Qui del i nes, which by its own adm ssion,
were or are often consensus based and they're to be
gi ven presunption, then other consensus based or
non-scientific evidence, e.g., or, for exanple,
standard of care in the community, expert opinion,
payer approval for treatnent, should have credence in
t he hierarchy of evidence.

| would like to also -- | would add the alliance
was represented at the RAND st akehol der neeting, and
one of the things that was pointed out by Dr. Scott at
t hat nmeeting was sonme of the restrictions she was
under in evaluating treatnent guidelines. Her
mandate, | believe, was to | ook for conprehensive sets
of treatnment guidelines, as opposed to individual
gui delines from nedi cal specialty societies. And
believe, at |east | hope, going forward, that the

panel that's being devel oped will have the opportunity

16
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to not be restricted into only | ooking at

conpr ehensi ve sets of guidelines. For exanple, the
California Othopedic Association and Dr._Scott of
RAND both felt that the North Anerican Spine Society,
NASS' s gui delines on the | ower back were very good,
but they were not able to be considered because,

obvi ously, the society only focuses on one naj or body

part.

Additionally, | believe there was a nandate, and,
again, | hope this is not perpetuated, that guidelines
be updated every three years. | believe that's an

unrealistic time frame in that clinical studies and
t he devel opnent of new procedures and technol ogi es
often take five to ten years. And, you know, nedica
societies have a lot of things on their plate and to
continually have to go back and update their
guidelines is rather restrictive. And | believe
that's the reason that the acadeny, the American
Acadeny of O'thopedic Surgeons, at least it was
partially a reason why they withdrew their guidelines
from consi deration, even though RAND had initially
suggested that they be utilized.

Last, but not least, and | did skip sone of the
things that | had sent to Ms. Gay, is the |ady that

first spoke nentioned about the concern in 9792.21

17




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

about -- | applaud al so the acknow edgnent that if
it's not in ACCEM you can't use that as a basis of
denial. But one of the things we're seeing, and I
woul d like to see addressed, is that sone payers are
appl yi ng an ACOEM comment or treatnent indication for
one body part to another body part where that
particular treatnent is not nentioned, and | think
that's inappropriate that they' re generalizing that if
there's a comment about a nodality or a treatnent
relative to, say, the knee, they're putting it on the
shoul der, the back, the hand, et cetera. So |I'd ask
that the Division address that.

So | thank you very nuch

M5. BARRETT: Thanks. [|'ll say the |last nane

first, it's Wwng, and | think it mght be either Tim

or Lung Wng.
Pl ease say your nane as you -- Please. Please
state your name. |I'mnot sure | got it correct.

LUN WONG
MR WONG M nanme's Lun Wong, L-u-n, Wo-n-g.
M5. BARRETT: (Ckay. Thank you.
MR WONG M English not very well. Can | use
nmy friend to interpreter for ne?
M5. BARRETT: Yes.

MR VONG Pl ease.

18
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UNI DENTI FED | NTERPRETER: | am going to
translating for him

DR SEARCY: Thank you.

| NTERPRETER: He was injured doing the work on
April 4th of 2001.

First, there was no di sagreenent that the conpany
that he worked for already agree that he was
work-related injury, and the insurance conpany stil
has to send himto the doctor they appointed to, but
not hi s choice.

DR SEARCY: W can bring a chair over to him
Wbul d that be hel pful ?

UNI DENTI FI ED SPEAKER: This is sick. Wat do
wor kers have to go through to get hel p here?

| NTERPRETER: But the doctor that appointed by
t he i nsurance conpany won't treat himwhen he went
there. The reason is when he was injured he was
driving his own car. But the conpany he work for,

t hey don't have conpany's car and conpany al ready said
that's work rel ated.

He went to see his doctor, spend about six
t housand sonet hing dollars, and the insurance conpany
won't reinburse it.

Five years |ater now the insurance conpany said

he still owe the insurance conpany ei ght thousand

19
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seven hundred sonet hi ng nedi cal expense.

There is a CIGA plan they want himto join. He
wants to know if he join, after he join the C GA pl an,
will the insurance conpany won't ask himfor eight
t housand sonet hing dol | ars.

He know the answer is no. And the insurance
conpany only want to use it as an excuse that he won't
get alife-long treatnment for his condition

M5. BARRETT: (Ckay. Sir, the hearing today is to
di scuss the regul ati ons that have been enunerated.

Your concerns are very inportant and --

UNI DENTI FI ED SPEAKER  It's disgusting, though.

M5. BARRETT: Yeah. And, actually, what you can
do is you can contact the Information and Assi stance
Unit, and they have the answers for you there.

UNI DENTI FI ED SPEAKER: He's giving testinony now.

DR SEARCY: That's okay, sir. W're just trying
to | et himknow that he can continue testifying.

We're not trying to break intoit. But it seened |ike
t hey were asking a question where they could go, and
we were just trying to answer his questions.

M5. BARRETT: Yes.

DR SEARCY: So there are Information and
Assi stance officers avail able around the state, and we

can give you that information afterwards.

20
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UNI DENTI FI ED SPEAKER: He said he went there. He
tried to get advice.

DR SEARCY: Wiy you don't you let himtell us.

UNI DENTI FI ED SPEAKER: Wl |, you stopped him

M5. BARRETT: Have you signed up to talk?

UNI DENTI FI ED SPEAKER  Yes, |'ve signed up.

M5. BARRETT: kay. Very good.

| NTERPRETER: Yeah. He does appreciate your
i nformation about the assistance information.

He know the lawyers will, m ght be able to dea
with this case, but he already, he's totally
di sappoi nted about the | aw system of United States.
H's inpression is the |lawers are all |egal robbers.
The court already nmake the decision. He doesn't know
what the rest of his life will be.

M5. BARRETT: Al right. [|'mnot sure what he
said, but it sounds very enotional.

| NTERPRETER: Yeah, he just wants to get help from
t he society.

M5. BARRETT: Thank you very nmuch for testifying.
|"msorry about your pain, but is there anything el se
that -- is there anything you would |ike to discuss
concerning the regul ations presently before us?

UNI DENTI FI ED SPEAKER:  That's obvi ous, the

regul ati ons are broken down.

21
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| NTERPRETER: He has prepared his speech, but now
he's all confused by the pain.

M5. BARRETT: Well, if you have anything in
witing that you would like to submt, we'd definitely
accept it. I|I'mgoing to have to call the next speaker
at this tine.

| NTERPRETER: He wants to know for the -- like to
repay for his injury is it according to the W2 form
or according to his own salary?

DR. SEARCY: That goes outside of ny expertise
for sure and really the purpose of this today. So, we
can give you -- Susan | think is here somewhere. W
can give you the nunber of the I and A officers who
woul d be very helpful for him They're spread
t hroughout the state, and they can sit down and talk
to himon the phone or in person and give himthe kind
of advice that he m ght need. So --

M5. BARRETT: Again, thank you very much for
com ng in.

I"'mgoing to have to -- I'"'mgoing to have to cal
the next speaker at this tine. W appreciate you
com ng in.

DR. SEARCY: Yes. Thank you very mnuch.

MR, VWONG Thank you for everybody's support.

Thank you.
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M5. BARRETT: Ckay. Thank you. Todd MFarren.
| f you wouldn't mnd saying your nane, | would
appreciate it. Thank you.

TODD McFARREN

MR. McFARREN:. Todd McFarren, Mc-F-a-r-r-e-n.
And |"m here today representing the California
Applicants' Attorneys Association. W certainly
appreci ate the opportunity to address the proposed
regul ati ons on Medical Treatnment Utilization Schedul e
re-adopting the ACCEM Cui del i nes as presunptively
correct for acute as well as chronic conditions. As

many people realize, nedical treatnment guidelines

properly understood should ensure that injured workers

receive the care that they need to cure and relieve
fromthe effects of their injuries. It should not be

concei ved as a cost-saving device. Cost savings wll

result fromcorrect care delivered in a tinmely manner

But cost savings as a result of arbitrary rules

term nating nmedical treatnent sinply externalizes the
costs to private health care coverage, to government,
and nost of all to the injured worker hinself or
herself and their famly. The legislation -- the
Legi sl ature adopted ACCEM only as an interim step,
sight unseen, prior to publication. The RAND study

comm ssioned by the Health and Safety Conmm ssion
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concl uded that California would be better off starting
fromscratch, or RAND suggested that the state patch
mul tiple guidelines together into a coherent set.
ACOEM was concei ved only for acute conditions, not
chronic ones. Sure it may apply to sone chronic

condi tions but not by design, just by chance. ACCEM
frankly enjoys no scientific validity, even with
respect to acute conditions. It is, as it says, a
guideline. It's guides. |It's an attenpt to orient
the treating doctor. |It's nore |ike a conpass than
map quest. It allows doctors to apply their clinica

j udgenent agai nst the backdrop of the guideline. It's
not designed as sone inflexible admnistrative rule
that shoul d be given presunption. By applyi ng ACCEM
to chronic conditions when the guide itself states it
is for acute conditions only gives rise to a sort of
Alice in Wnderland kind of a feeling. | fear the
contraction could expl ode sone of out judges' heads if
we're not careful. W ask that you reject mechanica
nmedi ci ne and Kaf kaesque proposals. There is a
pragmatic way to proceed that protects the carrier's
concern to pay for only necessary treatnent and the
injured worker's right to receive the care he or she
needs.

In July of "05 Illinois rejected any one
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particul ar set of nedical treatnment guidelines

i ncluding ACCEM and referred instead to, and | quote,
"Standards of care or nationally recognized
peer-review guidelines as well as nationally

recogni zed evi dence-based standards.” Conflicts could
be resolved by the hierarchy of nedical evidence.

This way doctors nust still conply w th guidelines,
peer-review and evi dence based, but have the
flexibility to treat the patient as an individual.

Let me just make a few other points if | may with
respect to 9792.21 and 9792.8 which addresses the idea
that treatnment shall not be denied based solely on
and then it uses in one section condition or injury
and then in another section treatnment. This should be
harnoni zed it seens to ne. That we should be talking
about treatnent not about conditions and injuries.
They're very quite different concepts.

On that note, | thank you for the opportunity to
speak.

M5. BARRETT: Thank you very nuch. GCkay. Wuld
Engl and pl ease cone up. I'msorry. There was only a
| ast nanme or a first nane. |If you have a witten

statenent you're wel come to --

WLLI AM ENGLAND

MR. ENGLAND:  No.
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M5. BARRETT: And if you wouldn't m nd sayi ng and
spel i ng your nane.

MR. ENGLAND: My nane is WIIliam England, and I
don't know which section of ACOEMI|' m doi ng because
all of ny denials just say ACCEM They don't say
whi ch section |I'm being denied under. | have here one
deni al where it says diagnosis unknown. Yet Cor Vel
has been paying for the services required. The doctor
wants to do a re-evaluation of ny throat, but this
doctor says well | don't know what's wong with him
because Cor Vel doesn't, obviously doesn't send all of
the information to him It says surgery unknown. Yet
they paid for 54 days of ny being in the hospital, but
they say they don't know about it. [|'m being denied
over here for an EMG when Cor Vel authorized it,
myel ogram and a CAT scan. The doctor wanted all three
because the nyel ogram and the CAT scan by itself is
usel ess without the EM5 but they deny it. Wy?
Because of ACOCEM And anot her section over there and
athird section. But nothing -- never do they specify
chapter and verse. A good nunber of ny denials cone
back from CorVel w thout anybody saying who denied it.
Just denied. They don't send the information. |
can't come up here and say | don't approve of this

section here because | don't know which section |I'm
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bei ng denied on. [|I'mjust being denied on this whole
bl anket thing. That man was just speaki ng about
chronic illnesses. | have several injuries. Every
one of them has been denied initially until the
attorneys have taken it to court. This was before

this ACCEMthing. Now with ACCEM they' re denying

everything. They've denied therapy that three doctors

have recommended. A doctor who's never seen ne, has

no idea who | amor what | am and | have no i dea what

information he's denying nme on, denies. And yet
there's no recourse except to bring the attorneys to
take it to court. Now granted this thing was set up
for the protection of the insurance conpany, but

shoul dn't sone consi deration be given to the worker.
Everything that | have is work related. Everything' s
been docunented by x-rays, by other diagnostic tools,
by 54 days in the hospital. | went in for a cervica
operation. | was supposed to be out in three days.
had an allergic reaction that caused a swelling in ny

throat which still hasn't been cured. |'ve |ost

al nost conplete use of ny right arm These things are

ongoi ng. The doctor wants to fix them but it keeps
bei ng denied. Everything is denied. Wen | first
went in, ny hearing aids were deni ed even though they

had the recommendation until it went to court. How
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can we as a worker address your particular sections of
ACOEM when we never know what section we're being
deni ed under. W don't have a clue as to what it is
ot her than deni ed because of guidelines. And your
guidelines aren't witten in stone because they're
gui del i nes, and yet you want to turn around and make
these things permanent. |Isn't there any conpassi on
for the injured worker or is it all dollars and cents
for the insurance conpany? | know that's a rhetorica
guestion that you're not in a position to answer, but
how can | address whether or not | approve of you
putting in these sections if | don't know what they
are? You don't tell us. The insurance conpanies
never tell us. CorVel never tells us. @Gll agher
Bassett. Everything that the doctor orders, Gall agher
Bassett says reviewit. As soon as CorVel reviews it,
they reject it.

That pretty much summari zes the whol e thing.
mean | can go on to four operations on this shoul der,
one operation on this one. Carpal tunnel on both
arms. Two cervical spine operations fromwhich |I'm
still trying to recover, and yet everything all al ong
has been denied. | don't know what el se to say other
than, if you want us to have a voice in these section

what ever and what ever, publish the section whatever
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and whatever and put it out to the people so that the
people in turn, who in theory are supposed to be
running this country, have a chance to say sonething
about it. Thank you for your tine.

M5. BARRETT: Thank you very much for the
t esti nony.

DR SEARCY: Thank you for your testinony. 1'd
just like to point out for you, sir, so that you'll
know t hat ACOCEM we nade sure because we do want ACCEM
to be available to people. So, it is in every | and A
of fice and available for public to ook at. So, you
can go into any | and A office and | ook at a copy
there. It's also available in nost nedical schools,
which I'mnot sure where you live, but between the two
of them hopefully you can find it.

The other thing is that, when they deny in our
utilization review regul ations, when a group denies
it, they're not supposed to just state that it was in
ACOEM but they should give you, the insurance conpany
or the U R organization is supposed to give you what
part of that is being used to deny it because we
understand that you don't have it necessarily at your
home. So, they're actually supposed to copy that
portion of it and send it to you and, if that's not

happeni ng, you should go ahead and contact our
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of fice.

MR. ENGLAND: It's not happening with CorVel. |
must have 50 rejections from CorVel, none of which has
ever described chapter and verse. Most of which are
never signed. Most of which don't even refer to what
doctor. It is just a blanket denial wth whatever
reason i s denied.

DR. SEARCY: Well, let ne say again, why don't
you go ahead and send some of that into us and we'l|l
take a look at it. |It's actually a slightly different
subject in that that's our utilization review sanction
gui del i nes, but go ahead. | mean | think it's very
i mportant for you to understand that you can send that
into the Medical Unit in this building, and we'll take
a look at it. W're not the ones who sol ve your
probl ens you've already -- as far as that goes through
the judicial system but if a conpany isn't follow ng
the rules, we'll contact themand rem nd them of the
rules and take it fromthere, and that's al so what our
sanction guidelines are for, in our sanction
regul ations. So, please send it into us.

MR. ENGLAND: Wiere would | get that address?

M5. BARRETT: | can give that to you. It's -- do
you have -- wait one second. I|I'msorry, ma'am |[|'m
going to call out the next nane. [|'mnot sure if
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yours is actually the next nane.

UNI DENTI FI ED SPEAKER ~ Ckay.

M5. BARRETT: It mght be, but if you wouldn't
m nd having a seat, |['Il be right with you.

Wul d the next person -- | think it's -- is it
Rachel Smth or Rahel Smth?

RAHEL SM TH

M5. SMTH. Rahel Smth.

M5. BARRETT: |If you wouldn't mnd saying and
spelling your nane. |f you have any witten
i nformation, you mght want to give it to the court
reporter.

M5. SMTH: | want to, yes.

M5. BARRETT: (kay, very good.

M5. SMTH. M nane is Rahel, R a-h-e-I, Smth.
| serve as Director of Human Resources for a snal
busi ness in San Francisco, and |'ve held simlar
positions for other Bay area conpani es over the past
ten years. |1'd like to vehenently state that many
smal | busi ness owners who care about their enployees
are not pleased with a systemthat does not provide
adequat e coverage to enpl oyees injured at work.
Omers who care about their staff are di spl eased and
di sappointed with a systemthat does not adequately

ensure that their enpl oyees are taken care of.
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Busi nesses purchase workers' conp insurance not only
because they're nmandated to do so but al so because it
gi ves peace of mnd to those who want to take
responsibility for injuries caused within their

wor kpl aces.

I would also |ike to comment as an enpl oyee
injured at work. | was injured in 1997, and the case
settled in 2001 to include future nedical. As | have
a chronic injury and pernmanent disability rated at 36
percent it is unsurprising that ny condition requires
ongoi ng treatnment. However, in 2004 the insurance
conpany stopped approvi ng ongoi ng treatnent which had
been enabling ne to continue working pain free and
Wi th reduced synptons. The justification for stopping
was that treatnent wasn't outlined in ACCEM Since
2001 the insurance conpany, State Conp |Insurance Fund,
has repeatedly quoted ACCEM as justification for
deni al of treatnment despite the fact that ACCEMi s
clearly designed for treatnment only during the first
90 days. Both the treating physician and the QVE have

repeatedly recormmended the treatnent but the insurance

conmpany -- do you need me to stop?
M5. OVERPECK: Thank you. | have to change
tapes. |'msorry.

(At this point Ms. Overpeck changed tapes on the
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recorder.)

DR SEARCY: Thank you.

M5. OVERPECK: Thank you.

DR SEARCY: Sorry for the del ay.

M5. SMTH. Thank you. So, I"'min a situation
where both ny treating physician and the QVE have
repeatedly recommended the treatnent, and the
i nsurance conpany continues to seemngly blindly quote
ACOEM Unli ke the person who spoke before ne,
actually do have specific citations, but they
frequently do not apply to the appropriate areas.

They will quote from | ow back area. | have no | ow
back injuries. They will quote things out of context,
and they will quote things that actually, when | go
apply ACOEM Qui del i nes, when | hunt them down in the
law li brary and spend dol |l ars nmaki ng copies of them
whi ch the insurance conpany refused to reinburse ne
for though they are supposed to provide ne with
copies, they actually suggest that the treatnent is
entirely appropriate. It's conpletely ridiculous. As
an unrepresented worker it's really, really hard to
come up against this. |If one |ooks at the guidelines
and algorithnms in ACOEM they clearly do not apply to
soneone in nmy condition with a chronic injury and a

permanent disability. But they're being used as
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t hough they do. They're being abused and m sused.
For exanple, algorithm 8-2 on page 188 of ACOEM
reconmends treatnent for quote "Workers with

neck-related activity limtations greater than four to
si X weeks but |ess than three nonths duration.” [|'m
clearly beyond the three nonth duration so this does
not apply. |In the bottomright of that algorithm
ACOEM s only answer to recovery, question mark, is
yes, and this does not apply to a patient with an
ongoing disability, a 36 percent disability.

bel i eve that presunptive correctness of a treating
physician is nore appropriate as the systemused to
indicate. |If you were to adopt ACCEM you woul d be
doing a great justice to set paraneters limting ACOEM
as applicable to injuries only for the first 90 days.

| really inplore you to be very clear about this so it
can't be m srepresented by the insurance conpanies and
m sused.

Wiile there's a chapter on chronic pain, it's
primarily about how to prevent pain. That chapter
does not address chronic injuries or how to handl e
ongoi ng nedical treatnment for a patient who has a
per manent disability. Please do workers the justice
that they deserve and please clearly issue appropriate

recomendations. Carify insurance conpanies are
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obligated to continue providing treatnment to
per manent |y di sabl ed workers, and this treatment wll
frequently fall outside of ACOEM

Thank you for taking the tinme to hear these
comrents. | appreciate the many hours you are putting
into this effort, and | hope that you'll keep the
i njured worker perspective in mnd. W frequently
don't have the sanme resources available to us as
i nsurance providers do, and since ACCEM has been
adopt ed, the insurance conpani es have been seem ngly
deaf to all requests.

There are four points that | would Iike to nmake
prior to wapping up. First, | would like to say that
it's taken literally years since the insurance
conpani es started denying treatnment on the basis of
ACOEM until a hearing occurred. So, the system set up
to presumably provide recourse to workers do not work.
So you mght be setting up sonething that in theory
works but in reality it doesn't. These delays are
difficult for patients who need treatnment to keep
functioning. These delays in ny experience have been
much worse since ACOEM was adopt ed.

The second point is that 1'"'min a distinct bind
regarding chiropractic treatnent. | don't know if

this applies to other providers, but regul ations
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prevent chiropractors from accepting paynent directly
froma paynent -- froma patient if the provider knows
there's a workers' conp injury. | amno | onger
allowed to say | think this works, nmy treating
physi cian thinks this works, the QVE thinks this works

and hel ps, and the person is not allowed to treat ne.

So | can't get treatnent. | can't even pay for it out
of pocket. If | did want to get chiropractic
treatnent and pay for it out of nyself, | need to go

to a different provider and mslead themas to the
source of nmy injury. The current systemnot only
refuses to pay for treatnent but al so prevents our

i ndependent access to treatnent which seens | udicrous.
So, again you're setting up systens that you think

m ght work, but in actuality they don't.

The third point is that | submt to you a copy of
an insurance utilization review which is two pages,
and my response to it which is six pages, and you can
reviewthis in witten format. The UR uses ACCEM as a
justification for denial of coverage, but as I
mentioned at the beginning the UR s use of ACCEM i s
conpletely out of line with ny actual case. They cite
irrelevant sections. They take ACOEM quotes out of
context, and they are thoroughly illogical. They just

don't nmake sense. It's frustrating and di sappointing
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that the insurance conpany is allowed to behave this
way and that patients have no recourse. Please take
into account the m suse of ACCEM when consi dering
whether to inplenent it as a presunptively correct
docunent on an ongoi ng basis.

The fourth point is that I'man unrepresented
wor ker trying desperately to do this on ny own, and
the Informati on Assistance Oficers have been not only
entirely inaccessible but conpletely useless. So,
again that systemthat you have supposedly set up as a
safeguard for workers is not working. Trying to get a
call back is hard. |[|'ve actually spoken with soneone
and said, you know what, I'min the mddle of -- I'm
in the mddle of a work neeting. Can you call back at
3 o' clock? Wuld that even work? Because if
necessary, |'ll stop, and they said no problemwe' ||
call you back. No call. 1I've called nultiple tines.
| f they don't happen to reach ne when I'mthere, they
don't call back, and I'mcarrying ny cell phone around
and frequently available. It's just not a systemthat
wor ks.

So, thank you again for your time, and |
appreci ate what you guys are doing, and | hope that
the end result of this will be a systemthat actually

serves to take care of workers who are injured and
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have pernmanent disabilities.

M5. BARRETT: Thank you very nmuch. GCkay. The
next person is with the Injured Wrkers Associ ati on,
Maria, and I'msorry if | get your |ast name w ong.
Is it Lozada? |Injured Wrrkers' Association. Ckay.
Al right. Steve Zeltzer.

UNI DENTI FI ED SPEAKER: He just went to the

bat hr oom
M5. BARRETT: That's okay because 1'l1 cone back
to himas well. The next personis -- forgive ne, is

Dena Padill a?

MB. PADI LLA: Dina Padill a.

MS. BARRETT: D na Padill a.

D NA PADI LLA

M5. BARRETT: |If you wouldn't mnd saying and
spelling your nane, |'d appreciate it. Thank you.

M5. PADILLA: Sure. MW nane is Dina, Di-n-a.

Padilla, P-a-d-i-I-I-a.
Vell, first of all, I'msorry to see Carrie
Nevans isn't here. | wanted to ask her a question

Maybe you can -- what's she doing up at the Capitol

since the last testinony we all provided on June 29 of

this year? It was a hundred sixty-one pages, which
was hard to find by the way. GCkay. | did sone

research on ACOEM Guidelines. So, |I'mgoing to read

38




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to you pretty much what | discovered and then also a
fewlittle points of nmy own.

ACCEM Cui delines and utilization review,
utilization review cones out of the ACOEM Gui del i nes,
was inserted into the legislation of SB899. It's also
a national organization. What | canme out with is that
it's not national, it's international. |It's conprised
of over 6,000 international health care staff, which
include utilization review, which comes fromlarge
corporations such as Dow Chem cal Conpany, and | don't
even know how t hey can practice nedicine in the State
of California. |It's ny understandi ng that people who
treat people here in California have to be California
i censed.

ACCEM vi ol ates, at this point to nme, the | aws of
the state, and that was with the passing of SB899 by
CGover nor Schwar zenegger and the | egislators who
co-authored the bill. The insurance carrier adjusters
have deni ed nedi cal benefits, acting as |icensed
doctors, which is against the laws of the state. Now,
under international utilization review, SB399,

i nsurance adjusters are being trained to use
utilization review for all nedical care treatnents or
visits to treating physicians, and it's unlawful.

And | talked to a CNA Insurance adjuster | ast
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week and this week. She said that all insurance
carrier adjusters are going to nmeetings and they're
using utilization review on all nedical care clains.
Soif I goto a judge and he gives ne future nedica
care, those will be either denied or accepted by
utilization review. | asked her for the paragraph in
SB899, because | read it, and | didn't see in there,
that utilization review and ACOEM coul d be applied to
all clainms, nedical clains care. She said, her nane
is Gail Stutters from CNA, she said that there's a
Labor Code and that SB899 was a summary. So | asked
her for the Labor Code. | want to read the Labor Code
and where they can have access to all nedical clains
and overriding the judge's decision of findings and
award. I'mstill waiting for that.

ACOEM is co-sponsored by daxo Smth and Kline,
one of many corporations, and is one of the |argest
gl obal pharmaceutical conpani es that are conducting
testing on genetics and DNA. This pharmaceutica
conpany board of directors from cones from G eat
Britain, the UK, and are of British royalty. ACOEM
Qui del i nes present the GNA, genetic DNA information to
t he Departnent of Labor and to Washi ngton, D.C
| egi slators and the President of the United States.

These are al so i nvestnents. These investnents are
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also in the stock market. ACCEMis al so supported by
Pfizer Drug.

ACCEM Cui delines were inserted as SB899 to cut
of f past benefits, ex post facto of all injured
wor kers prior to SB899 and post-injured workers and
especially those who are unable to go back to work.
How can ACOEM Cui delines and utilization review
override a judge's decision and award for any nedi cal
care? These sane injured workers can only then rely
on public prograns, cost shifting to the taxpayers
after trying for years for their medical care and
financi al existence.

This is what ACOEM and utilization reviewis
meant to elimnate: Particular repetitive injuries
such as carpal tunnel, TGS, |ow back injuries, et
cetera. ACCEMis neant to elimnate the standards of
repetitive stress related injuries and disabilities.
ACCEM is neant to elimnate disabilities and the
rightful conpensation. ACCEM and UR is neant to
elimnate nedical care for seriously injured workers,
which | believe is the conplete goal, because people
who have injuries that could be taken care of over a
short period of tine don't believe this applies to
them but | believe that's what ACOEM was brought in

for. ACCEMis neant to elimnate OSHA standards and
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the agency itself, and bring in its own standards
unrelated to OSHA or AMA guidelines. ACCEMis neant
to elimnate real personal physicians that diagnose
and treat injured workers. ACCEMis neant to
elimnate any history of workers injured at the
wor kpl ace.

It's interesting, | talked to a gentleman who was
hurt on the job trying to make a conplaint to
Cal -OsHA. Cal -CSHA said that you had to be in a
hospital for 24 hours before the enpl oyer nmakes
Cal - OSHA aware of the injury.

ACOEM is a nonprofit occ-ned group that clains to
be experts by |lowering the standards to recogni ze and
treat injured workers. ACOEMis a corporate-backed
nonprofit occ-ned group that supplies questionable
research of human guinea injured worker pigs. | say
t hat because with G axo Smth and Kline the biggest
part of -- where they got their information, their
research, | want to know where they got it, because I
believe that they got it fromall the injured workers
in the last 15 years, and it's bogus research. And
for themto be able to sit there and then sit there
and make noney through G axo Smth and Kline. ACOEM
corporate guidelines was created to disable all

wor kers so that insurance conpanies wll never, never
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have to pay out conpensation done to injured workers
and that those profits will go to conpanies |like d axo
Smth and Kline, Pfizer and Dow Chem cals, et cetera,
for their own profit-making investnents.

The one other little part | wanted to say is --
" m al nost done. This is about professionalismin the
wor ker conp arena. You don't have -- the young | ady
just prior to ne said that | & A availability is
non-existent. And I want to |et you know that's true.
In Sacranmento the | & A officer is nore gone than
she's there, a whole | ot nore gone than she's there.
And to get information, we can't get information. W
get thwarted, we get lied to. So the availability of
an | & A officer, |I don't see where that is, because
we have, | can't tell you how many injured workers
have tried to contact themin person and by phone to
no availability, or little availability.

There's one other point | wanted to nake here.
Oh, yes. Probably in a worker conp central Carrie
Nevans nmade a statenent that the | ast neeting of
June_29th, 2006, was hijacked by injured workers.
Wll, | want to let you know as an injured worker
nmysel f, and many others that | know, we've been
insulted, our rights have been tranpled on, but when

sonebody sits there and says that we hijack neetings,
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this is a public forumneeting, public hearing. W
have a right to speak what we want to speak, and
hi ghly resent anybody saying that neeting was
hi jacked. Because I'mnot a hijacker, I"man injured
worker trying to get ny rights taken care of, trying
to get the care and trying to help other injured
workers. That's what |'m an advocate for. So the
hi jacking word just really, really needs to go. And
if anything el se, we've been hijacked. W' ve been
hi j acked of all of our rights and our nedical care and
our benefits and everything el se that we were supposed
to get under the workers' conpensation system

Thank you.

M5. BARRETT: Are you M. Zeltzer?

MR ZELTZER Yes, | am Yeah.

STEVE ZELTZER

MR ZELTZER M nane is Steve Zeltzer
Z-e-1-t-z-e-r, and I"'mchair of the California
Coalition for Wrkers Menorial Day.

I think that what we've seen here fromthe
testinony of workers is that this whole utilization
review and these ACCEM Cui delines are a fraud. And
what's been perpetrated on the people of California by
you, you people and Carrie Nevans, who's afraid to

show up here at this hearing, is that the injured
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wor kers are not getting treated and are suffering as a
resul t.

It is outrageous that a Chi nese worker who can't
speak English nearly coll apses cause he can't get
treatnent, and the insurance conpany wants to charge
him How do you think inmmgrant workers feel when
they get injured and have to go through your
bur eaucracy, contact officers about information? How
do you think they feel? Wo's responsible? The fact
of the matter is the ACCEM Qui del i nes and the ACCEM
organi zation, as a matter of fact, is a pro-corporate,
pr o- managenent organi zation. Are you aware, and
shoul d the audi ence be aware that ACCEM testified
agai nst ergonom ¢ standards and supported Bush sayi ng
t here shouldn't be ergonom c standards in the United
States. This is an organi zati on you have as
gui del i nes? Who does this organization represent in
California or nationally? W say it represents the
i nsurance conpani es. That's why workers aren't
getting treated. Your whole utilization reviewis a
schene, a bureaucratic schenme to prevent workers from
getting treated. It's not about proper treatnent.

Wor kers should be able to go to any licensed doctor in
California and get treated for their injuries. That's

why we have to get, and this is our position, the
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i nsurance conpani es out of the workers' conp industry.
They have no business. They nmake noney by not
treating workers. That's how the insurance conpanies
make noney, by not treating workers, and the workers
are being severely harned, their lives are being
destroyed, and it's, it's unacceptable and
i ntol erabl e.

Dr. Larry Rose, the last nedical doctor in
Cal -OsHA, they renoved all the doctors at Cal - OSHA
Schwar zenegger has renoved all the doctors at Cal - OSHA
inaletter to you. It is inportant to understand
that the Anmerican Coll ege of Qccupational and
Envi ronnment al Medi ci ne, ACCEM and the Western
Cccupational Environnental Medical Association, WOEMA,
have al ways been dom nated by corporate enpl oyed or
corporate practice nedicine, Mds, sone of their own
multi-clinics that are corporations that are well
devel oped in places |like central valley of California.
Their primary focus is the present workers
conpensation arena, change the system negotiate for
hi gher rei nbursenent, raise fees, higher fees for
cognitive services, witten reports and play al ong
W th insurance conpanies by domnating utilization
review, diagnosis and treatnent decisions, which

usually fail to recognize the full degree of
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disability work-rel atedness and workers injured in the
ul timat e(phonetic) industry task.

Put clearly, these special corporate interest
physi ci ans' organi zations put the interests of workers
conpensation insurance carriers ahead of California's
injured and ill workers. This often |eaves
California's 17 mllion enpl oyees when injured or il
to encounter a non-responsive adversarial workers'
conpensation system This is fromDr. Larry Rose, who
just retired from Cal - OSHA

W understand that the Director, Carrie Nevans,
is planning to file crimnal charges agai nst an
attorney because he directed, the attorney said that
he was not going to have doctors treat workers unl ess
they contributed to the Denbocrats. So, Carrie Nevans,
your office is directed to sue this |lawer. Wy
aren't you suing or taking crimnal conplaints against
i nsurance conpani es who are having unlicensed
physi ci ans make nedical practice in California? Wy
aren't there any crimnal conplaints about that? Wy
are non-nedi cal personnel, insurance adjusters, who
Carrie Nevans is, that's who Carrie Nevans is, why are
t hey maki ng nedi cal decisions in California? Wy are
they preventing workers fromgetting treated in

California? |Insurance adjusters, not doctors,
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i nsurance adjusters. The whole utilization review

gui del i ne systemthat you have in place is established
and set up by the corporate interest, the insurance
conmpani es, Warren Buffett and others to prevent
injured workers frombeing treated so they can nake
billions of dollars in profits. That is what's going
on here. And the deaths and the continued injuries of
wor kers here are on your responsibility, on your

shoul ders and Carrie Nevans personally because you're
allowing this corrupt systemto operate as it is.

The failure of California to take care of injured
workers is leading to these injured workers bei ng cost
shifted to the disability insurance. There's been a
sky rocket increase in disability insurance from
wor kers' conp clains. There's been, workers are being
forced to go to SSI, go on SSI to get their injuries
taken care of. Barbara Cark just recently had to
have an operation paid for by the federal governnent
because the Seventh Day Adventist corporation would
not pay for it, even though it was an injury as a
result of her work. There's a massive cost shifting
goi ng on.

We believe it's a crimnal conspiracy by the
i nsurance conpanies to cost shift. They're saying to

wor kers |i ke Wal -Mart get your health care taken care
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of sone place else. They're conspiring. That's what
t he i nsurance conpani es and conpany doctors are doing.
They're conspiring to avoid paying their legally
required costs, and they're sending workers sone pl ace
el se, public hospitals. Joe Dowell, who was injured
at Lowe's hardware store in San Mateo, they sent him
they either sent himto a public -- he goes to a
public agency in San Francisco to get his injuries
taken care of. W believe that Carrie, that the
department, if it really represented the peopl e of
California, would be filing crimnal charges agai nst
t hese corporations and insurance conpani es for
shifting costs, for defrauding the people of
California, for forcing the public and the citizens to
pay taxes because they refuse to pay for their cost.
That's precisely what's going on in California. This
utility, this utilization reviewis part of that
shifting because it's a neans of preventing workers
fromgetting their care taken care of.

Lastly, we want to say that the, the noney that's
spent here by Carrie Nevans, you have about 30, 40
hi ghway patrol nen outside, you have five or six cars.
Who are they protecting? Wo are they here for? The
injured workers? Are injured workers threatening the

State of California? Thousands and t housands of
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dol l ars, maybe 20, 30 thousand dollars is here outside
supposedly to protect the people of California. Wy
don't you use that noney to take care of the workers
here? Wy don't you respond to workers who call your
offices and can't get responses, can't get answers to
why they're being basically screwed by the insurance
conpani es? Instead, you have the highway patrol here.
That's your answer to injured workers. [It's an
insult, it's a disgrace, and it's only going to get
wor se because it's a system c probl em

This ACOEMis an exanple of a system c problem
Doctors, licensed doctors in California should be able
to treat workers wi thout having to go through a
bureaucratic convol uted process to treat workers. And
what you're saying with this ACOEM process is that's
the way it's going to be. And not only that, even the
Conmi ssion on Health and Safety and Wrkers'
Conpensation i s saying the ACOEM Cui del i nes are not
proper guidelines because there are other guidelines
that can be used that are nore appropriate, and you're
ignoring that. Well, whose interest are you
representing? Wose interest are you representing?
It's the insurance conpani es that you represent here.
That's where these determi nations are bei ng made by

Carrie Nevans. She's not brave enough to show her
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face here, but that's who she's representing, the

i nsurance conpanies. And we, the injured workers and
the public of California are getting sick of it, are
getting sick of the insurance conpany destroying the
lives of injured workers and basically ripping off the
peopl e of California.

Thank you.

M5. BARRETT: Thank you very nmuch. |[Is Maria
Lozada here with the Injured Wrkers Associ ation?
Ckay.

["msorry if |I mspronounced your nane. Is it
Nal een Ver beten?

DR SEARCY: Nl een.

M5. BARRETT: Ni | een?

VERBETEN: N | een Ver bet en.
BARRETT: Sorry. |I'mvery sorry about that.

VERBETEN: Thank you very nuch

5 » o 9

BARRETT: [|f you wouldn't mnd saying your

nane. so totally abused it.

NI LEEN VERBETEN

M5. VERBETEN: It's Nileen, Ni-I|l-e-e-n,

Ver beten, V-e-r-b-e-t-e-n. I'mwth California
Medi cal Association. | have provided witten conments
al r eady.

Dr. Searcy, and other representatives of the
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Di vi sion, thank you very nuch for the opportunity to
speak today. W have a fairly long witten testinony.
My remarks will be certainly nuch shorter. But
generally, | would like to cooment on each section of
t he proposed regul ati ons.

Many of our speakers preceding ne today have
al ready spoken to the issue of definitions as it
relates to acute and chronic. W point out that there
is no medi cal evidence to substantiate three nonths as
a break period between one and the other. W are not
opposed to the definition, but we, |ike many previous
speakers, are very concerned with the application by
the clains adjusters or clains admnistrators, and
fear that there will be great m schief as they | ook at
these issues. W are very concerned that there are
many conditions that are persistent, and these
conditions are frequently being given short shrift
because they don't follow the neat and tidy response
that is set forth in the guidelines.

On the Medical Treatnment Utilization Schedul e
itself, we very nuch appreciate the D vision sort of
restating the intent that these guidelines are an
anal ytical frame work. They do not constitute a
cookbook or literal guide. W do appreciate the

Di vi sion understands that we are synpathetic with
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speakers who have gone forward who suggest that the
clainms admnistrators either do not understand that or
choose not to understand that. W have many, many
conpl ai nt s where physi ci ans have extraordinarily
literal interpretations of these guidelines, and so we
have great concern that while they have a very
appropriate use when in the right hands, they are
clearly not being used properly.

On the manner of the hierarchy of evidence, we do
support the hierarchy that has been identified as
| abel s A through C and certainly reinforce that those
seemto be appropriate, and we concur with their use.
We are sonewhat dismayed that | evel D as ACCEM set
forth is not listed. W believe it needs to be
restored. There is an enornous anount of nedical care
that is very appropriate that nobody can contest but
has no basis in random zed control trials or strong
research that it is efficacious. W just knowit is.
Sonme easy exanples: There are no random control
studi es that say renoval of a foreign body is superior
to leaving it there, but we don't question that.
Broken arns, we could just say there's no random zed
trials that suggest that setting those arns are an
i mprovenent over not setting them but we don't

question that. W can identify with those injuries
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and we can appreciate the need to deal with them and
deal with them properly. W're very concerned that
much of what is being denied now by carriers as not
bei ng based in evidence clearly does have
substantiation. W believe sone evidence of your very
own witing in terns of the Initial Statenent of
Reasons nore than adequately stresses the infantile
nature of evidence-based nedicine and the fact that we
do not have any superior sources of information, of
gui del i nes that are addressing the scope of issues
that workers are experiencing. So we really do

beli eve we need to go beyond the current ACOEM VWil e
we do support ACCEM we do not believe that it is
sufficient.

In my witten corments | provide a rather tongue-
i n-cheek research paper fromthe British nedical
journal that points out with great detail the |ack of
any evi dence to support the proper use or the efficacy
of parachutes and call for an open source of
vol unteers for random zed control trial.

In terns of the Medical Evidence Eval uation
Conmittee, we think this is a marvel ous idea and
support it. W have provided sone material that is
used by Medicare in a relatively equivalent commttee

called the Carrier Advisory Commttee, and | was able
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to find the Medicare carriers' manual description
describing that and offer that as a potential nodel to
i nvestigate as you | ook at establishing this
conmttee. W are concerned that this conmmttee be
properly supported and nake sure that there are

i ndividuals available to do the research that this
commttee is going to need, for it wll be
substanti al .

We do request consideration of a couple
addi ti onal physicians on this advisory conmttee. W
note the absence of a representative from neurosurgery
or neurology. | believe that woul d be an i nportant
addition. W also would ask for consideration of a
representative fromthe state nedical society. There
are many nedi cal specialties that are not represented
on this commttee. W appreciate that trying to
represent themall would not be efficient, and so we
woul d ask that that deficiency be corrected that way.
And then in ternms of the three -- the three nenbers
that the Division would appoint, we wuld ask that at
| east one of them be drawn fromthe nedi cal research
commttee with experience in evaluating strength of
medical literature in terns of the hierarchy that's
being used. W think this will assist with

del i berations of the commttee and assist the Mdica
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Director as she struggles wth these very inportant
i ssues.

Thank you for the opportunity to comrent.

M5. BARRETT: Thank you very nuch.

Dr. Meredith Saunders, U S. Heal t hWorks.

VEREDI TH SAUNDERS, M D.

DR, SAUNDERS: Good norning. |'mDr. Meredith,
Me-r-e-d-i-t-h, Saunders, S-a-u-n-d-e-r-s. 1'd like
to thank Dr._Searcy once again and the D vision for
t heir ongoi ng consi deration of providers' needs and
truly hel pful attitude.

The RAND study perfornmed in 2004 reveal ed t hat

ACCEM Qui del i nes do not natch the Labor Code

gui del i nes of being evidence based on scientific data.

As a Regional Medical Director for U S. Heal t hWrks,
split ny tinme between patient care and adm nistrative
work, and truly the ACOEM Qui delines are not neeting
my practice needs, particularly with regard to
i nternal nedicine.

| won't take up a lot of tine. Sonme of this is
repetitive. Briefly, | specifically recomend that a
br oader panel of specialty providers, including, but
not limted to, neurol ogy, psychiatry, occupational
medi ci ne, orthopedi c surgery, neurosurgery, interna

nmedi ci ne and physi cal nedicine and rehabilitation be
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sel ected to establish practice guidelines. That wll
reflect the reality of care fromthe injured worker.
Wiile a gallant effort, |I'msure, the ACOEM
Qui del i nes | eave gaps and actually present chall enges
to the delivery of expeditious nedical care. Denials
and del ays are occurring that prevent enpl oyees,
enpl oyers and patients fromnoving forward to neeting
their goals. It is ny belief that the ACOEM
Qui del i nes were not established for the purpose of
utilization review. Indeed, Barry Ei senberg, the
Executive Director of ACCEM has stated that these
recomrendati ons are suggestions and not nandates.
Again, | would like the Division to quickly
consi der broadening the scope of the specialty
providers on the board to establish these practice
gui del i nes.
Agai n, thank you for your consideration.
M5. BARRETT: Thank you very nmuch for comng in.
Is Diane Przepiorski -- |I'msorry.

DI ANE PRZEPI ORSK

M5. PRZEPIORSKI: M nane is D ane Przepiorski.
It's P-r-z-e-p-i-o-r-s-k-i. |'mthe Executive
Director of the California Othopedic Association
representing orthopedi c surgeons throughout

California
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First of all, we really do appreciate again an
opportunity to be before you here today to tal k about
the treatnent guidelines. And | personally really
appreciated the Division' s extensive Statenment of
Reasons. | thought that was very enlightening as to
the, really, the thought that the D vision went
through trying to westle with treatnent guidelines.
And, you know, | think it also is becom ng very
evident to us all that even our national professiona
organi zations have had a very difficult tine
struggling with trying to devel op treatnent guidelines
that woul d be applicable to all care.

| canme to the neeting today convinced initially
t hat ACOEM just does not apply to chronic conditions,
and you heard that from many speakers, and we just
don't see the science behind ACOEM applying to chronic
conditions. After the testinony that | heard this
norning, I'mreally kind of wondering if they're
really applicable for the acute stage. And, you know,
| just don't think the Division knows at this point.
There's so nuch literal interpretation of the ACCEM

Qui del i nes going on out there whether it's, as N leen
poi nts out, whether on purpose or by design or by
accident. | just don't think we even know if ACCEMIi s

being applied correctly for the acute stage. So, to
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try to get our hands around that | would urge the
Division to take a step back, and we definitely would
oppose these regul ations applying to the chronic
stage. So, we think that | anguage should come out of
the regulations. And | really do think it would help
to put a tine frame around the application of ACCEM
Whether it be the first 45 days, 60 days, 90 days of
care, and get a better idea of how that works first
before we even tal k about the chronic stage. And so
the two things | would urge is that there not be a
reference or there not be an adnonition that ACCEM

al so applies to the chronic stage, and that | woul d
put atine frane in to give direction to the community
as to just what tine franme ACOEM does apply to. And
we woul d suggest 60 to 90 days.

On the second part on 9792.23 we very nuch
support the creation of a nedical advisory conmttee.
We think this is critical to help the D vision work
t hrough sonme of the problens that are being expressed
here today, whether you're tal king ACOEM or ot her
treatnent guidelines. You know, |'m seeing nenbers
that get the long rendition of ACCEM citations but
then they throw in guidelines fromother conpanies as
wel I, and, you know, to expect the treating physician

to respond to each and every one of those points, nmany
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of which are not really relative to the actua
treatnent of and the condition of that patient is just
unreasonable, and it's not going to happen. And
particularly since there's no reinbursenent to the
physician to go through each and every point. So, we
very much support another body that could hel p provide
sonme review of the nedical literature or the
consensus- based nedicine that does work and woul d |ike

to expand on comrents that CVA rmade about this

Medi care nodel. Medicare and National Heritage here
in California has for years convened. | think it's at
| east twce a year. It may be alittle nore

frequently. What they call a California Carrier

Advi sory Conmttee. It is conposed of a
representative fromeach of the recogni zed nedi ca
speci alty organi zations, and | woul d agree that for
wor kers' conp that woul d not necessarily be necessary
or appropriate. It should just have one
representative fromeach of the nedical society,

nmedi cal societies that treat injured workers. So, you
woul dn't need necessarily a pediatrician and sone of
the other nedical specialities onit. But each
person, the state-w de association appoints this
person. So, the onerous isn't on the Division to try

to magically cone up with the nost appropriate
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ort hopedi c surgeon or neurosurgeon or whatever. It's
up to the state orthopedi c association to appoint that
person. In addition, CMA is represented on that CCAC
and, | think, they do add good input not only froma
state-wi de but froma national input because they work
nore with CM5 on a national level. | would even go so
far to say as | think it would be appropriate to put a
representative fromthe payer comunity, whether it be
a workers' conp carrier or representative fromthe
self-insured enployers. | think it would be critica
that it be their nedical director so that they can
really provide input on nedical issues, but | think
that this structure should represent all the parties
that are involved in the workers' conp arena.

O herwise the Division is just going to be, as you' ve
al ready heard different people saying, there should be
different specialties represented and there's no right
answer to that. You mght as well involve them all
The key | think to the commttee that Medi care has
formed is that, when there is an issue under

consi deration, they forma subcommttee of the
specialty societies of the specialties that are
directly affected by the policy. [If it's |ow back

t hey get together the providers that are part of |ow

back, whether it be orthopedi c surgeons, neurosurgery,
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chiropractor, whatever specialty is involved. They
start with a draft of the policy that Nationa
Heritage provides, and I would think that woul d be
nost productive here as well. And then DWC woul d
convene the subcommttee and | et the nedical experts
comment on the draft proposal. And once there's sone
consensus of this draft, and we believe there should
definitely be a witten docunent that cones out of
this work, it ultimately woul d provi de the best
direction to the Division. It would provide the best
direction to the carriers, and to the nedical
providers if this advisory commttee produces a
witten docunent that everyone can see. W think the
subcomm ttee should present then their work to the
advi sory commttee as a whole. The advisory committee
as a whol e should be a public neeting where people can
see the process work and see the deliberative nature
of the process, and | can tell you that it's worked
well in the Medicare world. Perhaps the issues are
maybe not quite as contentious in the Medicare world,
but I think it would be a good avenue and good way for
the Division to hear fromthe experts in the nedica
communi ty.

Finally, | think this subcomm ttee shoul d be

allowed to bring in experts, and that could be at the
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di scretion of the Medical Director. You know it would
be inpossible for us to appoi ntnent an orthopedic
surgeon that we would call an expert in all the
di fferent nuscul oskeletal areas. So, | think it's
just nost productive and you would conme up with the
best work product to just get the experts involved.
Let them hash out the nedical issues and try to reach
agreenent, and then present the docunent to the CCAC
as a whole. | think it's in line, obviously it would
need sonme support fromthe DWC, | think it's in |ine
with what you're proposing in the regulations, but it
just gives a little broader representati on which we
think would be critical to reaching agreenent on these
I ssues.

Thank you very nuch

M5. BARRETT: Thank you very much. Ted Pri be.
It's the National Oiental Medicine Accreditation
Agency. |1'mso sorry. Priebe. How do you say your
name?

MR PRI EBE: Priebe.

»

BARRETT: Sorry. Priebe.
TED PRI EBE
M5. BARRETT: |If you wouldn't m nd again saying
and spel ling your nane.

MR, PRIEBE: Certainly. | appreciate the
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opportunity to speak today. | represent the Nationa
Oriental Medicine Accreditation Agency.

M5. BARRETT: One mnute. Your nane is spelled,
isit P-r-i-e-b-e?

MR. PRIEBE: Correct.

M5. BARRETT: And it's Ted, T-e-d?

MR. PRIEBE: Correct.

M5. BARRETT: Thank you.

MR PRIEBE: |'mthe Executive Director of NOVAA
which is the National Oiental Medicine Accreditation
Agency. We provide standards and criteria for
evi dence-based first professional entry-I|evel
doctorate degrees in this country. |'ve also been a
practitioner in California for 25 years as well as
|'ve worked on nost all of the evaluation commttees
for workers' conp and utilization review for the past
15 or so years since 1990. Sorry. W -- it's
unfortunate that the ACCEM Cui delines don't have to
nmeet the same requirenents that all the specialties
are going to be required to neet as far as the
evi dence-based requirenents outlined in the new
regulations. This has set up a nost difficult problem
in the area of acupuncture or healing therapy in that
that's been effectively renoved fromthe system over

the past two years since the adoption of ACCEM W' ve
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only received denials fromevery insurance conpany and
every utilization review conpany in the state.
There's very few of us that still practice within the
wor k conp system based on functional inprovenents
whi ch we have to show, just as other nedica
specialties do. And | know this affects all the other
medi cal specialties as well as ours in relation to
t hese gui del i nes when we have to neet a different
standard t han ACOEM does even though they're
presunptively correct in law. Especially in ny field,
there is no evidence-base supplied by ACOEM
GQuidelines. Qur guidelines have been rejected by
ACCEM i n a nunber of ways, not just through the
utilization review process, but also even -- even as a
partici pant on some of the utilization review
comm ttees which | have been involved in, especially
the last one that was set up. In that it was
dom nated primarily by ACCEM and i nsurance providers,
and we had no real input or interchange into the
review at all.

| don't want to take up a |l ot of tine because |
know ot her peopl e have things to say.

Ms. OVERPECK: Can you stop for a second pl ease.

M5. BARRETT: While we change the tape.

(At this point Ms. Overpeck changed the tape on
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t he recorder.)

M5. OVERPECK: Thank you. Al right.

MR. PRI EBE: Thanks. Quidelines are just that.
They' re supposed to be guidelines to guide you to
practice nedicine, and nedicine is a practice. W al
practice in our own specialties. The practice
of medicine is not a science. |It's the application of
this science to get the best results in order to cone
up with guidelines that |ead you to better outcones.
You can't do that when you have guidelines that are
presunptively correct that don't neet that standard.
So, I"'mhoping that wwth the -- this new nedi cal
review process that we get an opportunity to finally
change that direction and go up towards rea
evi dence- based nedi ci ne which will benefit the
outconmes of patients. Thank you.

M5. BARRETT: Thank you very nuch.

DR SEARCY: W're just discussing |lunch, which
is an inportant subject too. So, what we're thinking,
it looks like, if we go at the present rate, that we
probably have another two or three hours of peoples
testinony. So, we would like to go a little bit
| onger, maybe half an hour or so, and then take a
break. So, a break is comng. Just wanted to |let you

know.
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M5. BARRETT: Peggy Sugar man.

M5. OVERPECK: She just wal ked out.

M5. BARRETT: (kay.

UNI DENTI FI ED SPEAKER. W/ | everybody get a
chance?

DR. SEARCY: Oh, definitely. W wll stay for
the whole tine. Everyone will have an opportunity for
sure.

M5. BARRETT: All right. Francisco Plasencia.

FRANCI SCO PLASENCI A

M5. BARRETT: |If you wouldn't mnd saying and
spel li ng your nane.

MR. PLASENCIA: M nane is Francisco, just like
San Fran, Plasencia, P-l-a-s-e-n-c-i-a, and |'mwth
the VoterslinjuredatWork. | cane in support wth
Peggy.

Al 1 really have to say is | agree w th what
everybody, all the injured workers are saying. W're
bei ng deni ed everything; nedicine, chiropractic, you
nane it, and we hope that you do sonething about it.
Pl ease, we're asking. Thank you.

M5. BARRETT: Thank you very nmuch. Don Schi nske.

DON_SCHI NSKE

MR SCHI NSKE: H, |I'm Don Schinske. ' m here

today on behalf of two organizations. One is WOEMA,
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the Western Cccupational Environnental Medica

Associ ation, which is the western regi on conponent
society of ACCEM [|'mgoing to defer those conmments
fromWXEM to Dr._ Schumann who's going to tal k about
the various ways in which ACCEMis enhancing its
gui del i nes and their useful ness hopefully to the
system |I'malso here today to deliver a couple of
comments fromthe California Acadeny of Famly

Physi cians. There are seven thousand practicing
famly physicians in the state of California. A
typical F.P. will devote 10 or 15 percent of his or
her practice to work conp cases. W believe that
represents -- they' re probably the nost heavily
represented specialty wthin the workers' conp system
| believe. As aresult | think that, you know, they
serve as a P.T.P. on a-- P.T.P.s on a significant
nunber of work conmp cases, and | think a seat shoul d
be rightfully designated as P.T.P. on the advisory
comm ttee.

Qur second request is that one of the seats has
been nentioned earlier be dedicated to an expert of no
particular affiliation who is sinply an expert on a
clinical research. Thank you

M5. BARRETT: Thank you very nuch. Peggy

Sugarman. Is that right? Very good. Thank you. |If
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you woul dn't m nd saying and spelling your name |
woul d appreciate it

PEGGY SUGARVAN

M5. SUGARMAN. Thank you. Sorry | m ssed ny call

My nane is Peggy Sugarman, S-u-g-a-r-ma-n. |'mhere
on behal f of VoterslnjuredatWrk.org. And thank you
for the opportunity to coment on the Medi cal
Treatnment Utilization Schedul e.

Vot ersl njuredatWrk.org is a non-profit
organi zation that represents the interests of
enpl oyees injured in the service of California's

enpl oyers. And just to tal k about nedical treatnent,

maybe it's obvious, but all injured workers regardl ess

of whether they lose tinme or not receive nedical
treatnent under the workers' conpensation system So
of course, the nedical treatnent guidelines and the
delivery systemis of paranount inportance to the

wor kers' conpensation system California has been
enpl oyi ng the ACOEM Cui delines on an interimbasis as
the presunptively correct standard of nedical
treatnment for about the |ast year and a half, and
prior to that for several nonths as well before they
were not the presunptively correct guideline. And
given this length of tinme we've had a chance to see

how t he gui delines have worked. |In addition there's
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been litigation challenging the applicability of the
gui delines, and it has shed |ight on sone very

rel evant issues. So, the -- we now are proposing to
per manent |y adopt ACOEM as the presunptively correct
standard for treatnent despite a very | ackluster

eval uation fromthe RAND team who reported i n Novenber
of 2004 that all of the guidelines that they reviewed
and | quote "barely neet standards" unquote.

St akehol der interviews, when that report was being
prepared, confirned that the ACCEM Cui deline has quote
"been applied to topics that it addresses only
mnimally or not at all." For exanple, chronic
condi ti ons, acupuncture, mnedi cal devices, hone
heal t hcare, durabl e nedical equi pnent, and toxicol ogy.
So, to deal with these identified deficiencies the
RAND report suggested that ACCEM be adopted along with
ot her guidelines, and at the tinme the AACS gui delines
were recommended. W understand those have been

wi thdrawn. But in addition to additional guidelines

t hey reconmmended that the state proceed as quickly as
possible to deal with certain areas where they felt
that ACOEM did not performwell. Those areas are
physi cal therapy of the spine and extremti es,
chiropractic manipul ati on of the spine and

extremties, spinal and paraspinal injection
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procedures, nagnetic resonance imagi ng of the spine,
chroni c pain, occupational therapy, devices and new
t echnol ogi es and acupunct ure.

So, since that time, and again we're tal king
Novenber of 2004, there have been a | ot of problens
with the treatnment delivery system Sone, of course,
are the result | think of utilization review del ays
and i nproper use of the ACCEM gui delines. But the
problens that were reported to the RAND teamin 2004
still are continuing today. And | believe these
regulations do little to address those issues.
Specifically, we are conpletely opposed to section
9792. 22 that makes ACCEM applicable to chronic
conditions. W have seen the newsletter that ACCEM
has put out that suggests that guidelines are
applicable. However, there's a big difference between
usi ng ACOEM as a gui deline to suggest possible nedica
approaches to a work-related injury and making it a
presunptively correct standard of care for chronic
conditions. These are two entirely different
concept s.

The RAND research highlighted problens with ACCEM
being applied to chronic conditions. There are also
current cases where the applicability of ACOEM was

successfully challenged in the courts. |In Hamlton
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versus State Conpensation |nsurance Fund t he WCAB

deni ed reconsideration of a judicial award of nedica
treatnent alleged by the defendants to be contrary to
ACOEM The trial judge determ ned and the WCAB deni ed
reconsi deration that ACOEM Cui delines apply only to
the treatnment of acute injuries. They based their

deci sion on the | anguage of the ACOEM Cui delines. So
in Hamlton the judge referred to the statenent in
Chapter 12, |ow back, that clearly states, quote,
"Recomrendati ons on assessing and treating adults with
potentially work-rel ated | ow back problens, i.e.
activity limtations due to synptons in the | ow back
of less than three nonths duration are presented in
this clinical practice guideline.” ACOEM nakes a
simlar statenent in Chapter 13 governing knee
conplaints. I'mgoing to quote. "Recommendations on
assessing and treating adults with potentially

wor k-rel ated knee problens are presented in this
clinical practice guideline. Topics include the
initial assessnent and di agnosis of patients with
acute and sub-acute knee conplaints.” The sane

| anguage exists for Chapter 14 ankle and foot
conplaints and in Chapter 15 for stress-rel ated
conditions. In the very first sentence it says, "This

guideline is intended to hel p occupati onal physicians
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and primary care practitioners nmanage enpl oyed
patients with acute stress-related conditions of
relatively short duration.” Cearly this chapter
shoul d not be used as a standard of care for those
wor kers who are losing tine due to stress-rel ated
condi ti ons beyond a short term

So, the application of ACCEMto patients with
serious chronic conditions, particularly those wth
multiple injuries that overlap one another, can limt
necessary care. And just to consider the difficult
nmedi cal problens of one of the Voters Injured at Wrk
board menbers Steven Duncan. M. Duncan is a survivor
of the 1999 Tosco G| Refinery explosion where four of
his co-workers were killed in an explosion. He
survived by | eaping off the fractionator tower while
on fire landing on the roof of a building after
falling some 50 plus feet. He has had 50 surgeries,
| ost part of one hand, suffered severe facial
injuries, broke untold nunber of bones in his |egs,
and supports the after effects of severe burns. Today
he has al so been di agnosed wi th hetatopica
ossification nmeaning that he has cal ci um deposits
growing in his nuscle tissue which may require another
surgery. He also has increasing problens with sleep

apnea as a consequence of the facial injuries where
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his face was depressed by about an inch and a half,
and as a result of the sleep apnea, he only gets

m nimal sleep at night. Now ACOEM says not hi ng about
sl eep apnea, care for severe burns, hetatopica
ossification, facial fractures, nor does ACCEM di scus
t he need for whatever support services as m ght be
necessary to manage chronic | ong-term nedi cal

probl ens.

I"malso told that M. Duncan was deni ed car
servi ce now because his treatnent is not in ACCEM or
the car service is not in ACOEM He has sl eep apnea
so | don't know -- | don't know that he should be
dri vi ng.

But we urge the Division in any case to
reconsider its position on the matter. To promnul gate
such a regul ati on may endanger the health of injured
wor kers and prevent or delay access to nedical
treatnent that may assist workers with their overal
functioning, and by attenpting to nake it applicable
to conditions where it clearly is not by virtue of a
regul ation you will make the probl ens worse, increase
litigation, and further delay necessary treatnent.

On a nore technical note in Section 9792.21(c) -

M5. BARRETT: Ms. Sugarman, we're running out of

S
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M5. SUGARMAN. Ckay. | have a couple nore
m nutes here. Treatnent shall not be denied on the
sol e basis that the condition or injury is not
addressed by ACCEM This is inconsistent with
exi sting section 9792.8 that states that treatnent nmay
not be denied on the sole basis that the treatnent is
not addressed by the ACOEM Cui delines. So, proposed
9792. 21(c) should be changed to reflect the existing
rul e.

Qui ckly, we would support the creation of a
Medi cal Evidence Advisory Commttee. W suggest that
the Medical Director be required to select froma I|ist
of physicians who are board certified providers and
menbers in their specialty societies as appropriate
and who actively practice in those fields. It also
makes sense to have the commttee begin work
imediately on the list of priority itens identified
by the RAND report and listed earlier, and finally we
suggest -- support the suggestion of the California
Labor Federation in its witten comments you have to
add a physician's clinical judgnment in the hierarchy
of evidence to allow for nmedical treatnment to proceed
where no published enpirical evidence exists to
address that treatnent. This is particularly

i nportant for those workers who have serious but rare

75




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

conplications of diseases and for whom experi nental
treatnent m ght be recommended. W' re supporting the
comments of the California Medical Association as well
as the California Othopedics Association, and just --
| want to nake sure that the working paper fromthe
RAND t hat was issued by RAND i n Novenber of 2004 is
part of the rule-making file.

If you need nme to get ny copy, | wll.

DR SEARCY: | think we have a copy. Thank you.

M5. SUGARMAN: Ckay. Thank you very nuch.

M5. BARRETT: Sandra Carey.

SANDRA CAREY

M5. BARRETT: |If you wouldn't m nd goi ng ahead
and saying your nanme correctly and spelling it if you
woul dn't m nd. Thank you.

M5. CAREY: Yes. M nane is Sandra Carey.
S-a-n-d-r-a. Ca-r-e-y. | offer testinony today on
behal f of the Council of Acupuncture and Oriental
Medi ci ne Associ ations. Thank you for this opportunity
to appear before you on the subject of the proposed
regs. As we all know these proposed regul ati ons have
their genesis in workers' conp reformlegislation of
2003/ 2004. W al so know an uni ntended consequence of
that reformlegislation was the virtual renoval of

acupuncture fromthe workers' conp system thereby
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robbing injured workers and the workers' conp system
of this proven successful and cost-effective nedicine

Though there are those who woul d cl ai m ot herw se,

there is no debate about the efficacy of this nedicine

and the results that have ensued fromits use for
injured workers. \What does seemto be in debate is
how to get this nedicine to the patient. And so here
we are. The subject of workers' conp reform

| egi sl ati on nmandated that the Adm nistrative Director
adopt conprehensi ve nedi cal guidelines or treatnent
utilization schedules for all nodalities utilized
within the workers' conp system The Adm nistrative
Director was to acconplish this task by the end of
2004. dearly we are well beyond that deadline date.
The reformlegislation further directed that until,
and only until, these conprehensive guidelines were
devel oped and adopted that the ACOEM Qui del i nes woul d
be deferred to and consi dered presunptively correct
for that period. The state contracted with the RAND
Cor poration, which you' ve heard many tines today, to
do an in-depth study of all avail abl e nedi cal
treatnent guidelines including ACCEMto deterni ne
conpl et eness and sufficiency. RAND found that ACOEM
Qui delines were deficient and i nadequate. That they

were not conprehensive. That they did not address
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acupuncture and others -- and other nodalities in a
sufficient or conprehensive manner.

They further determned that to develop truly
conpr ehensi ve nedi cal guidelines is an al nost
i npossi bl e task, given the diversity of severa
nodalities within the workers' conp system And,

i ndeed, the Adm nistrative Director instructed the
Counci | of Acupuncture and Oiental Medicine

Associ ations to devel op peer-revi ewed evi dence-based
treatment guidelines for acupuncture as a specialty
gui deline, to confer with the RAND corporation for
gui dance in achieving sufficiency in such guidelines
and to submt such guidelines to the Admi nistrative
Director by Decenber of 2004.

CAOVA, in partnership with nunerous nedi cal
experts, did just that. They devel oped the
acupuncture and el ectroacupuncture evi dence-based
treat nent gui del i nes Decenber 2004. These gui delines
are peer reviewed. They are nationally recognized.
They are research, evidence and result based. 1In

fact, they are conpliant wth the nandates and

requi rements of the National Institutes of Health, the

Acadeny of Sciences, the Institute of Medicine and
Nati onal Acadeny's report on conplinentary and

alternative nedicine therapies in the United States,
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and they have been accepted by the National Cuidelines
Cl earing House. There is no question of their
veracity, their evidence base, their peer review or
their national recognition

The Acting Adm nistrative Director has not
adopted these guidelines after al nost two years.
Consequently and unfortunately, the results of this
i naction are w despread denial of acupuncture for
injured workers. And now the Adm nistrative Director
has proposed status quo for injured workers, proposed
to nmake the ACOEM Qui delines a pernmanent and sol e
treatnent guideline structure for this system all the
whi | e knowi ng t hese gui deli nes are not conprehensive
and are inadequate and inconpetent in treatnent for,
for, a cost effective treatnment for injured workers.
She has suggested that conflicting recomendations for
various specialty nodalities would be confusing to the
provi der, the enpl oyer and the clains adjuster.

I nmust tell you, if this weren't so astonishing,
it would be amusing. Are we saying that we provide
only traditional western nedicine treatnent for
i njured workers because to provide otherwi se is just
too confusing? Are we agreeing, as these proposed
regul ati ons have suggested, that the only way an

i njured worker can get the optinmum nedi cal procedure
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is to enter into a rebuttal process, which we all know
is just another term for quicker(phonetic) injury or
your pain on hold for the next six nonths? Are we
suggesting that patients do not have the right to
effective treatnent of a nore natural and |ess

i nvasi ve sort because it is just too perplexing? That
is not only utter nonsense, but it is also in direct
contravention of the law. Acupuncture has been an
accepted nedical protocol in the workers' conp system
for alnost 20 years, and nowit is just too
conplicated for the folks at D vision of Wirkers' Conp
to figure out howto effectively provide it to the
patient?

Section 9792. 21, the proposed rul e nmaking,
states: "The ACOEM Cui delines are intended to assi st
the nedical treatnent providers by offering an
anal ytical frame work for the evaluation and treatnment
of injured workers, that they are intended to help
t hose who make nedical treatnent decisions regarding
the care of injured workers understand what treatnent
has been proven effective in providing the best
nmedi cal outcones to the workers."

Now, how do you think the ACOEM Qui delines are
going to be able to do all that intending and

anal yzi ng and assi sting when they do not include all
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the nodalities that are supposed to be nmade avail abl e
to the patient? W do not accept this, and we reject
t he proposed regul ations on the basis of the fact that

they are inadequate, deficient and in violation of the
word and intent of California statute. W would ask
the Adm nistrative Director and the Division of
Wrkers' Conpensation to renenber that the purpose of
the guidelines is to insure that legitimte and proven
health care is provided on the basis of results and on
a cost effective basis. So, for exanple, very
positive procedures are not repeated, repeatedly
utilized when there is no positive outcone for the
patient, as has been the case very often with
traditional nedicine in the workers' conp system The
guideline is a positive result nmeasure, which is the
only result neasure of relevance, using the different
pr ot ocol s.

The Administrative Director has reportedly nade
the determ nation that adoption of these regul ations
will not elimnate jobs or businesses within
California. She has further represented that adoption
of these regulations will not have a sufficient
adverse econom c inpact on the private persons or
directly affected businesses. | nust tell you, there

seens to be an avoi dance of the obvious in these
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representations. Wiile it mght not be of sufficient
inmport to the Adm nistrative Director, it is of
enornous inport to the many practitioners of

acupunct ure whose practices have all been w ped out.

It is of significant inport to the private persons or
directly affected busi nesses who are unable to go back
to work or resune their businesses because they are
unable to receive relief that will alleviate their
pai n and suffering.

We nust respectfully request that the
Adm nistrative Director and her staff go back to the
drawi ng board, and hopefully with a nore proactive and
i ncl usi ve approach that has been nmandated by the
California state legislature. To adopt regul ations
that defy the intent of the |aw and systematically
elimnate legitimate and | awful nedical protocol from
this systemis not only negligent, but it is
i rresponsi bl e.

We nust rem nd you of one inarguable fact. Only
by conparing all avail able options can be the nost,
can the nost effective and efficient treatnent
protocols for each and every condition of ill health
and di sease be identified. To do less, is to cheat
the patient and to fail in your fiduciary

responsibility to the public.
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Thank you.

M5. BARRETT: Kathleen Creason. Again, if you
woul dn't m nd spelling your nane.

M5. CREASON:. Sure.

KATHLEEN S. CREASON

M5. CREASON. Thank you very nmuch. M nane is
Kat hl een Creason, Cr-e-a-s-o0-n. |'m Executive
Director of the Osteopathic Physicians & Surgeons of
California

As | believe you know, osteopathic physicians are
fully licensed physicians in California. They receive
medi cal training equivalent to a nedical doctor. They
al so receive additional training in manua
mani pul ati on. And these points are rel evant because |
think all of this ties into workers' conpensati on.
There are a significant nunber of osteopathic
physi ci ans who participate in the workers'
conpensation program and, therefore, are very
interested in these regul ations.

| have submitted witten coments, but | would
like to highlight three points fromthem The first
one is OPSC commends the Division of Wrkers
Conpensation for the proposal to establish a Medica
Evi dence Advisory Committee, Section 9792.23(a)(2).

The information that was indicated in the explanation
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had reasons for establishing each of the nedical areas
that were designated in the various positions. And
the primary factor is that the ACCEM Cui delines in

t hese specific areas were either inadequate or
inconplete. And I'd |like to enphasi ze that

ost eopat hi ¢ mani pul ative treatnment would fall under
that sane category and, therefore, would like to
encourage the D vision of Wrkers' Conpensation to

i ncl ude an osteopathi c physician on that commttee.

Second point I'd like to bring up is the issue of
evi dence-based nedicine, and OPSC reiterates the
poi nts that were brought up by the California Medica
Association. W're very pleased to see the categories
A, B and C included, but enphasize very strongly that
we feel that category D should be considered as well.
It is -- There are a variety of areas that could never
be qualified or quantified under criteria that falls
under A, B or C, so, therefore, we encourage the
Division to consider inplenmentation or consideration
of category D as well.

And, finally, a point that our organi zation has
brought up before, but | believe that it bears
repeating, is that frequently in the discussions the
i ssue of injuries not included or not discussed by

ACOEM has been addressed, but the issue of treatnent
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not addressed by ACCEM has not been addressed, and |
feel that that is a very crucial aspect, because there
may be an injury that's addressed, but not all of the
treatment nodalities have been consi dered.

Thank you for your consideration

M5. BARRETT: Thank you very mnuch.

Ckay. Steven Schumann. Margaret Gokey.

MARGARET GOKEY

M5. GOKEY: Margaret Gokey, G o-k-e-y. | aman
occupational therapist, in private practice in
California for 23 years. |I'malso conmttee chair for
the third-party rei nbursenent for Qccupati onal Therapy
Association of California. There are about 9, 200
occupational therapists and occupati onal therapy aides
in California.

And | also just want to concur fromour first
speaker, Marry Foto, and so | really don't want to
take up a lot of your tine today, but |I've submtted
witten comments, and there are just two things that
I"d like to highlight today.

Under the Medical Treatnment Utilization Schedul e,
nmy own personal experience has been that the del ay of
treat ment under the ACCEM Cui delines has affected
patients and their outcone. And, unfortunately, we've

had situations where we've had to wait 30 days for
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aut hori zation, and that's precious tinme when soneone
is injured.

And the other area that 1'd like to comment on is
t he Medi cal Evidence Eval uation Advisory Conmittee.
And we feel very strongly that occupational therapy is
a unique field and contributes to the rehabilitation
of industrial injuries. And we really feel that it's
inportant to be able to have an occupational therapi st
part of the treatnment team

Thank you for your tine.

M5. BARRETT: Thank you very nuch. Richard
Bookwal t er.

Rl CHARD BOOKWALTER

MR BOOKWALTER: H . |'m Ri chard Bookwal ter.
' man occupational therapist and |I'mthe President of
the Qccupati onal Therapy Association of California.
And then Margaret said just basically everything that
we wanted to say, and Mary earlier, but I will give
you ny card. And | want concur with their testinony.

Thank you.

M5. BARRETT: Thank you very nuch.

WIlliam Zhao. WIIiam Zhao.

UNI DENTI FI ED SPEAKER. He spoke earli er.

M5. BARRETT: Z-h-a-o. |1'Il cone back to him

JimFischer. If you wouldn't m nd saying and
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spel i ng your nane.

JI'M FI SCHER

MR, FISCHER Sure. M nane is Jim Fischer
F-i-s-c-h-e-r. And | work for a conpany called Enpi

| ama chronic pain patient nyself. | worked in
t he energency roomat John Miir Medical Center in
Wal nut Creek. Three years ago | slipped and fel
taking a gunshot victimto CAT scan, and | herniated
nmy L5-S1 on both sides, tore ny left ACL, ended up in
t he workers' conp system And, you know, I'mgoing to
bl ow ny anonymty. ['min Al coholics Anonynous. |
want to nention that because it's very inportant to
what |'mabout to tell you.

| was given an array of mnedications and they
tried to treat ne solely with narcotics, opiates.

And, frankly, after about 15 nonths ny wfe was not

very happy with nme. | was restless, irritable and
di scontent .
And | really, | notice that the pharnmaceuti cal

conpani es are here today really knocking on the door,
com ng down to the m crophone conplaining. | notice
t hat pharnaceuti cal conpanies are here today, they're
really conplaining a | ot about ACCEM And what this
| ady said right here is very inportant. Wo's backing

ACOEM who's investing? You know, Smth Kline,
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Pfizer. W all know that we can trust the Smth
Klines, the Pfizers, the Mercks of the world. That's
all relative to the Cox-2 inhibitor fiasco this past
year where the, it was proven that there were people
on FDA that were actually paid by the pharnmaceutica
conpanies. So we can't really trust the studies, or
even everything that we read in JAVA

| want to wel cone everybody that's cone down here
and spoke. The OIs and PTs, they are definitely
suffering, the durable nedical representatives here,
as well as the famly practice physicians.

It's been ny experience that after 15 nonths of a
| ot of nedications, that it was a sinple TENS unit
that's worth about $300 that allowed me to return to
work. | went to physical therapy; it hel ped. But
people didn't order a TENS unit for ne because, you
know, they felt like it wasn't going to be authorized
t hrough wor kers' conp.

| happened to go to work for the conpany and used
nyself as a guinea pig, and it worked, and | drive
over 200 mles a day today. | have a territory from
Brentwood to San Francisco to Oregon, and | drive a
little PT Cruiser. And it's because of that TENS unit
that 1'mable to work today. | wish I'd got that TENS

unit sone tinme after ny m crodi skectony and before al
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the drugs that were introduced and ny doctors telling
me it's okay, it's okay. You know, | was on -- when
finished and decided to nake the choice to go back to
work, | was on Lortab, which is Ilike Vicodin, I was on
Ambien to help ne sleep at night, Elavil for nerve
pai n, Cel ebrex and Lexapro, not to nention all the
ot her drugs | was on before that.

So what's frustrating for nme is that |'mcarrying
a nmessage to pain patients in doctors' offices,
physi cal therapy clinics, and they're being denied a
sinmple TENS unit or a nuscle stinmulator that will help
them They're being denied a traction device that
wor ks correctly. Instead, they' re authorizing an
over-the-door traction device that's a bag full of
water. It conmes with a free goldfish, by the way.

My point is, you know, | think that we cater to
t he pharmaceuti cal conpanies, we cater to who has the
noney and, you know, we're not practicing the best
medi ci ne possible right nowin the State of
California

Thank you.

M5. BARRETT: (Ckay. W have about ten m nutes.
"1l call one nore person and then we've got -- How
about we take the next person and see how it goes.

St ephen Kessler with Berkel ey Labor and Comrunity
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Coal i ti on.

STEPHEN KESSLER

MR. KESSLER  Good norning. Sorry. Good
afternoon. | should say that |'m speaking on nmy own
behal f and |'mactually going to give you a narrative
of ny experience, howit --

M5. BARRETT: |'msorry, before you go any
further, your name is Stephen Kessler?

MR, KESSLER: Yes. S-t-e-p --

M5. BARRETT: K-e-s-s-l-e-r?

MR. KESSLER: Correct. Stephen with a p-h.

M5. BARRETT: (kay.

MR. KESSLER: Anyway, | had the opportunity to
speak in this rooma couple nonths ago when the
Conmi ssi on was having hearings, and | spoke fromthe
vant age point of having worked with people who are
honel ess and, specifically, tal ked about a study that
| did in graduate school, case study, where |
est abl i shed a nunber of people who becane honel ess
because of occupational injuries.

Rel ative to today's considerations, | think it
shoul d be noted, perhaps it's obvious, but let ne, at
the risk, say it anyway, nost honel ess peopl e do not
over consune nedical benefits or anything else. And

if you |l ook at the survey and certain of the research
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relative to the RAND study and other studies, they
don't have researchers going to honel ess shelters, to
day | abor centers or community clinics where people
are di sproportionately underserved. So | think that
tends to skew the nunbers.

I"'mglad that |I'mable to address the Conmm ssion
today. M comments are those of an injured worker
experiencing long-termchronic disabilities. Briefly,
my injuries date back to July of 1987, and | had a
stipulated agreenent in 1992 with SCIF, the State
Conpensati on | nsurance Fund.

Li ke many ot her workers who thought they had
medi cal treatnment guaranteed by virtue of what was a
| egal Iy binding contract, | was di sabused of that
notion at the end of '94 when | was first refused
medi cal care and continued to be so denied. So nuch
for the viability of the contract.

I was denied both physical therapy and a gym
menbership, as well as subsequent x-rays and MRIs, the
| atter being the appropriate diagnhostic tools ny
doctors believed had helped to fairly determ ne the
medi cal necessity for the above therapi es and assess
how much ny body has deteriorated over tine. | just
got a rude awakeni ng about that deterioration, which

"Il go over later. | was also denied all prescribed
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medi cations, had to appeal through the utilization
review of the carrier. Eventually I got the

medi cations. And it should be noted that the

i nsurance conpany's own doctor had recomrended annua
sessi ons of physical therapy, a gym nenbership and
medi cat i on.

Wen | said that | was glad that | was able to

address the Comm ssion today, | should qualify that
statement. |'mfurious that | have to be here, but
given the events of early last nonth, 1'mglad that
|'mhere and alive. | had to be taken to the

energency roomw th what turned out to be a bl eeding
ulcer. Up until that point, |I didn't know that | had
an ulcer, let alone one that was bl eeding. The
doctors concluded that |buprofen was not an
appropriate substitute for the relief of pain that
ri gorous physical therapy and regul ar gym nmenber shi ps
woul d have provi ded and woul d provi de.

["l1l never forget the | ook on ny daughter's face

when she saw ne |l ooking like hell with a tube up ny

nose and down ny throat and ny stomach to help get rid

of the pint and a half of blood that had collected
there. | choose not to be rem nded of the hospital's
inquiry as to ny willingness to be an organ donor, as

the event suggested. There was a bit of a concern
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there. Doctors are clear that the nedication caused
the bleeding. | don't want to take, have to take

medi cations, and if | do, the bare m ni num necessary.
By the way, | was al so, had been previously been given
Vi oxx and Cel ebrex, which are no | onger advi sed.

The nonies wasted on utilization review could
have been paid for nmuch of ny therapy and woul dn't
have to be spent reinbursing the hospital for ny stay
in the ER and subsequent admission as a patient. |'m
determ ned that at mninmum State Conpensation
| nsurance Fund will be reinbursing the hospital
specifically, Al anmeda County Medical Center, otherw se
known as Hi ghland, and not allow SCIF to off |oad or
externalize their costs onto us, the taxpaying public.
This is a conpensable injury, |I've been inforned.

These unnecessary costs that threatened ny life
and caused so nuch grief for nmy famly are al so bad
public policy. The State of California can do better
and, specifically, the D vision of Wrkers'
Conpensat i on.

Let nme go on. An exclusive state fund is in part
somet hi ng that should be considered, at |east | ooked
at in consideration of the reliance on the m x of
State Conpensation |Insurance Fund with the private

carriers. And, unfortunately, SCIF acts |ike a
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private carrier. An exclusive state fund wouldn't be
the predatory, act like a predatory conpany, as ny
experience has been. | will be, along with the
statenent, giving you an article by the late Bruce
Poyer, who wote on the topic --

M5. BARRETT: Sir, if you wouldn't mnd --

MR. KESSLER Wapping it up?

M5. BARRETT: No, not necessarily. But limting
it to the regul ations.

MR KESSLER: Ckay. |'magetting -- I'll get --
Yes, | will return to ACOEM Cui delines, as in terns of
nmy case. Relative to the points of the ACCEM
Qui delines, | was, got a copy of the letter that was
sent to the doctor, the qualified nedical exam ner who
| saw a couple weeks ago, and in this letter they
menti oned, anong other things, that |'d had knee
surgery, when | didn't have knee surgery. They
mentioned that it included a nedical report, and I
didn't see, receive the nedical report. They
nmentioned, or didn't mention non-nedical reports which
| didn't get, and, of course, have asked for. That
woul d include an investigator's report for a car
accident that | had on the way to the physica
t herapi st when ny doctor finally decided I could

benefit from physical therapy. And | should note
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relative to the acute nature of the guidelines,
wasn't even going to start physical therapy until 90
days after ny accident.

Al so, there was no nention in the letter to the
doctor what the nature of the dispute was. So in one
paragraph they did quite a bit, or didn't do quite a
bit, as it were.

Finally, let me conclude that |like a significant
nunber of workers faced with a denial of necessary
medi cal care, ny quality of life has been seriously
conprom sed. Like others, I'mfaced with pain and
di sconfort that disrupts ny sleep, makes ne function
at less than optimal levels, undermnes ny ability to
gainfully support nyself and ny famly, and limts ny
capacity to be productive as a worker and as an
engaged citizen. M/ experience and thousands of
workers will reveal the inadequacy of the ACOEM
Qui delines as they pertain to chronic conditions of

i1l health.

I mght add on ny way home | ast night, wal king on

the streets of Berkeley downtown, there are a nunber
of people on the streets, living on the streets, who
are in very bad shape. They're not over consum ng
health care, believe ne.

Let me nention a couple of points to concl ude.
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|"ve been inforned that the guidelines of ASIPP, the
American Society of Interventional Pain Physicians,
are nore appropriate for chronic long-terminjuries
than the short term60 to 90 days range of the ACOEM
Cui del i nes, as other people have di scussed at | ength.
M/ experience with occupationally injured workers, |
mentioned, | think, sufficiently, and I will, based
upon the discussion today, | think I would do well to
gi ve you copies of the letter that was sent to ny
doctor and the response that | gave them

Thank you.

M5. BARRETT: kay. About half a mnute. Thank
you very mnuch

kay. We'll be back. We're stopping at this
point and we'll be back at 1:15 p.m Thank you very
much.

(LUNCH BREAK)

DR SEARCY: Al right. | think we're going to
go ahead and get started, and | think we'll probably
be joined by a few nore people, but I know a | ot of
you have cone from sone di stance so we want to respect
that and get started. So we're going back on the
record, and Stephanie will call the next person up
She al so has a couple of comments, but | just want to

maeke one, and that is that several people have asked
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if we wll -- if they will get a chance to speak, and
we will stay until everybody has had their chance.

So, thereis notine limt as far as we're concerned.
W're not going to close it at 3:00 or whatever.
However long it takes to hear everybody we plan to

stay.

M5. BARRETT: kay. And just a couple of remarks

before | call the next nanme. The appl ause between
speakers, if you could refrain fromdoing that, it
wi || be appreciated, and anybody who has a cell phone
if you would just check to nake sure that it's
actually off or on the vibrate node that would be a
good idea. As nuch as you -- the coments you m ght
want to make whil e sonmeone el se is speaking, please
refrain fromthat. Anything you want to put in
witing, you re welcone to do and it will be accepted
before the end of the hearing today.

Ckay. Steve Schumann.

STEVEN SCHUVANN, M D.

MR. SCHUVANN: Good afternoon. Thank you for
your tinme. M nane is Steven Schumann. |'m here
today on behal f of two organi zations. Anerican
Col | ege of Cccupational and Environnental Medicine,
ACOEM O course the recogni zed author of the ACCEM

CQuidelines. As well as the -- its regional, western

97




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

regi onal conponent, Western Cccupational and

Envi ronment al Medi cal Association. W appreciate the
opportunity to comrent. W appreciate the Division's
efforts to inplenent the work conp reforns of

2003/ 2004. The California reforns denonstrate that

t he use of evidence-based gui delines can hel p workers
recei ve appropriate care in a tinely and
cost-effective manner.

Briefly, we want to nmention several ways that
ACCEM is nmaking its Practice Guidelines nore easily
and effectively used. Nunmber one, ACOEM publi shes
"APG I nsights", a newsletter that offers suppl enenta
material to the guidelines. It includes updates from
medi cal literature, current anal yses, and further
expl anati ons designed to hel p users understand the
gui delines and better use themin their practices.

Nunber 2, ACCEM has al so devel oped a Utilization
Managenent Know edgebase (UMK). This easy-to-use
el ectronic tool hel ps providers, case-managers, and
reviewers nake appropriate care management deci sions
comruni cating clearly about the Cuidelines.

Nunber 3, ACCEM is also noving forward with a
regul ar and predictabl e updating process that includes
review of new therapies and literature and expansi on

on the guidelines where appropriate. This wll be a
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progressive refinenment of the Second Edition, with a
rolling set of guideline updates to be issued over a
three-year period. The first updates will be
published later this year or in early 2007 and wil |
address the el bow and the spine.

The updating process is the work of two bodi es.
ACCEM s Evi dence-Based Practice Conmttee, with its
sub -- body-part subpanel s acquires and eval uates
evi dence, brings forth recommendati ons to update the
guidelines. This group includes nore than 50
physi ci ans from appropriate specialty areas, as well
as other health care professionals.

A second conmittee conposed of four ACOEM nenbers
and three nmenbers fromother major national specialty
associations is charged wi th watchdoggi ng the
evi dence- based net hodol ogy and ensuring a
col | aborative effort anong specialties, and that all
topi cal reviews adhere to the fundanental
evi dence- based princi pl es.

ACOEM has listened carefully to conments raised by
various stakeholders in California, and we are
commtted to addressing the issues in our update
pr ocess.

W invite input fromthose who have concerns that

the recommendati ons found in the Second Edition are
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incorrect or not in keeping with the concl usions of
current, high-grade nedical literature. Please send
us your comments along with citations, and we'l|l
certainly eval uate those.

The other comment | woul d nake, as an aside here,
is | think a nunber of the issues that are raised,
t hi nk one needs to distinguish between the content of
t he gui delines and the inplenentation of the
guidelines, and | think we all recognize that there
have been sone chall enges in both areas, but ACCEMis
commtted to currency of the guidelines, having those
be effective in the workplace, and there are many of
us in practice who see patients on a daily basis using
the ACCEM Gui delines, find themto be effective. W
think that many of our patients appreciate what we do.
The eight hours | spent in the clinic yesterday with
nmy patients, | think nost fol ks would feel they're
getting good quality care, and we attenpt to use the
gui delines as we practice nedicine on a daily basis.

In addition, WOEMA, ACCEM s regi onal conponent
society, would like to recomend two additional seats
be designated on the Treatnment QGuidelines Advisory
Commttee. These actually have al ready been nentioned
but I'll repeat to say that one seat woul d be occupi ed

by an expert on clinical research of no particul ar
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affiliation, who would help guide the commttee's

di scussi ons regardi ng evidence hierarchies, research
reports, and the relative scientific nerit of various
sets of guidelines.

A second seat woul d be occupied we request by a
famly physician. Famly practitioners serve as
treating, primary treating physicians and assist in a
greater nunmber than perhaps any other specialty. W
believe that their input would be valuable as well.

Thank you for this listening to ny conments.

M5. BARRETT: Thank you very nuch. L-i-u, Liu.
| think the nanme is Ru-i, Qu-i-0-n-g, Liu. In
Cakl and, from Qakl and. Ckay.

Deborah Hutchings. |s Deborah Hutchings here?

UNI DENTI FI ED SPEAKER.  Is it Harris?

M5. BARRETT: It's Hu-t-c-h-i-n-g-s, Deborah
I n Anti och.

Robert Wei nmann.

ROBERT L. VEINVANN, M D

M5. BARRETT: Be sure to say and spell your nane.
Thank you very nuch.

MR VEINVANN: My nane is Robert L. Wi nnann,
MD. [|'ma physician neurology, and |I'm President of
t he Uni on of American Physicians and Dentists, which

is a local of the Anerican Federati on of State,
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County, and Muni ci pal Enpl oyees ALF/ CI O, one point
four mllion nmenbers.

| have a presentation. 1'll skip through it
because nmany poi nts have been made. The ACCEM
Quidelines in ny opinion should not be adopted. They
shoul d not be used at |east any further than they're
bei ng used now. Because the concept in |aw that they
are presunptively correct is actually incorrect in
nmedi ci ne and science. As a physician sonme things are
right about the ACOEM Cui delines, many things. Many
things are also wong. But by lawall of it is
correct.

W shoul d probably have the ACOEM Cui del i nes
rescinded all together. W should also try to
reconstrue themso that they nake nore sense and cone
-- can cone closer to being deserving of being called
presunptively correct. | testified on SB899 right
after Senat or Poochigian, and one of the itens that |
remenber about Senator Poochi gi an when pain was
di scussed, was he said how does anyone know -- how
does a doctor judge that a patient is in pain. He
said the doctor exam nes the patient, maybe he
pal pates sonething or other, and the patient w nces
with ostensible pain. The word he used was w nces.

He said that's how a doctor knows sonebody is in pain,
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and everybody | aughed because everybody knows w nci ng
doesn't necessarily nean pain. Wncing can be fakery;
Wi nci ng can be anything; w ncing can be anythi ng but
what it really is, nanely an expression of pain. Wen
| saw the legislators |istening to that dribble,
understood that we were really up agai nst sonething.
Now Senat or Poochigian is a decent nman. He's a good
guy, and | have attended a fundraiser or two of his.
Al'l the same he was dead wong in his dismssal of
patient's pain, and the ACCEM Gui delines with
reference to anything chronic and especially chronic
pain are either inconplete or dead w ong.

I n Labor Code 4610 we are told that the
utilization review doctor should have know edge of the
subj ect about which he is providing utilization
review. That he should be up-to-date in the state of
the art of the treatnent nodality that is being
requested. Unfortunately, | have seen on nore than
one occasion a remark like this by a utilization
reviewer. Although | am of the same specialty as such
as such doctor, | have never used this particul ar
nodal ity of treatnment, do not know anybody who does,
and have no famliarity with it. Therefore, it is
rejected as inconpatible with the ACCEM Gui del i nes.

Actually, it's a statenent that is inconpatible with
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Labor Code 4610, the appropriate section. Because the
doctor who did the utilization review was required by
t hat Labor Code to be up-to-date and to know what he
was tal king about, but he doesn't have to, and the

i nsurance conpany likes it just fine when he rejects

t he treatnment anyway.

In one case that | was personally associated with
| recommended a type of treatnent and it was revi ewed
by a doctor with a Connecticut |icense but no
California license, and al though he expressed a | ack
of famliarity with the treatnment that I wanted to do,
he nonet hel ess recomended its rejection but not
directly to nme, not directly to the patient. No, sir.
The rejection notice went to a Dallas, Texas,
utilization review conpany, thence to ne. So, here we
have a California doctor exam nes a patient,
interviews a patient, the records are sent to a doctor
in Connecticut without a California |icense, who
determ nes that the treatnment shouldn't be done or
isn't necessary, who then tells a utilization review
conpany in Dallas, Texas, that that is his opinion,
and the Dallas, Texas, company conmuni cates that and
the patient is denied. O course, in ny practice and
given ny personality I just love it. | submtted it

for expedited hearing, recommended that that be done,
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and basically I find out that with nost of the
utilization reviews that seem unfounded, expedited
hearing is the next step. The |awers don't
necessarily like that. It takes a lot of time on both
sides, but it usually works. You also know and have
heard that doctors according to the Labor Code are
supposed to be licensed in California if they are
going to influence care, and the way it's witten in
t he Labor Code, it says that the doctors who may
nodify treatnent, delay treatnent, deny treatnent,
even approve it are supposed to be licensed in
California

M5. BARRETT: Doctor Wi nmann, could you stay
wi thin the proposed regul ati ons pl ease.

MR, VEEI NVANN:  Ckay. That point having been nmade
| can just skip it. | have submtted to you a letter
fromBarry Ei senberg fromthe Anerican Col | ege of
Cccupational Medicine, and it expresses his opinion to
Senator Barry -- to Senator Al arcon that the ACOE and
utilization guidelines are being used incorrectly.
Anybody who wants a copy of that letter in this room
can have it, because | have sone extra copies. But it
is inportant that you notice that the executive of
ACCEM whi | e thanking the Legislature for its

confidence in his organization at the sanme tinme points
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out that his guidelines are being msused. That
shoul d stop, and | believe you have the power to put a
stop to it. The other doctor who is with nme today who
is the president elect of the Union of American

Physi cians and Dentists Stewart Bussey, MD.,J.D.,
told ne that he used to do workers' conp, but as the
utilization review has becone nore and nore
conplicated, as the guidelines have becone nore and
nore oppressive, he has found it best just not to do
wor kers' conp at all. On the other hand, he works in
this building in social security, and he finds that
what is happening is that nore and nore people are
trying to get reinbursed through social security
because they are being denied at the workers' conp
level. This is a type of cost shifting also. Not
exactly within your purview, but sonething about which
you shoul d be concer ned.

| think that these points are sone of the points
that | need to make. | don't think I have to go
t hrough the entire testinony.

I would point out in closing that the American
Federation of State, County, and Minici pal Enpl oyees,
one point four mllion nmenbers, had a neeting in
Chi cago | ast week, and thought that this issue of

utilization review by doctors without |icenses in the
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states in which their opinions are given, should be
stopped, and adopted a resolution with no out -- with
no negative votes, and I want you to think of that.
That neans there was about five thousand del egates in
the room and no one objected. So, we now have a | abor
uni on that has adopted as a nation-w de plank that it
is wong to allow utilization review to be done by
doctors who do not have |licenses to practice nedicine
in that state.

M5. BARRETT: Doctor Winmann, your tine is
al nost up.

MR VEI NVANN:  Ckay. As a private practitioner
my worry about that is, once | have prescribed
treatnent that has been denied or delayed, | remain
the treating doctor subject to mal practice. The
doctor in Connecticut has a free ride, and all he has
to say is no. Thank you.

M5. BARRETT: If you can refrain fromthe
cl apping between, it wll expedite the process.

Stewart Bussey. Dr. Bussey pl ease.

MR. VEI NVANN:  Not here. | included his
coment s.

M5. BARRETT: (kay. Thank you. Harry Purcell.
1111

11
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HARRY PURCELL

MR. PURCELL: Good afternoon. M nane is Harry
Purcell. Ha-r-r-y. P-u-r-c-e-I-I. | represent a
conmpany nanmed Ensi, Electrostim Medical Services, Inc.
We are based out of Tanpa, Florida, but do business
nationally including California. The reason |I'm here
today is to address specifically the ACOEM Cui del i nes
and to reiterate the fact that, as many of those
present here today have said, | think does not
adequat el y address chronic pain or chronic care of
pain. It defines chronic pain. It defines acute and
sub-acute pain very well. | don't think that there
are adequate guidelines to deal with chronic pain
solutions. And many of the algorithns that are
avai l abl e for caregivers, again specifically deal with
acute or sub-acute. | think if you were to go back
over the record you would find that approximately 80
percent of the people here today have at sonme point
mentioned the issue of chronic treatnment for patients,
and | think that's something that we need to address.

M5. BARRETT: Thank you.

MR. PURCELL: Thank you.

M5. BARRETT: (kay. Shahidal Marie Musaww r.

UNI DENTI FI ED SPEAKER: She's not here.

M5. BARRETT: Not here. Wuld you let us know if
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she cones back. Carl Brakensi ek.

CARLYLE R BRAKENSI EK

MR. BRAKENSI EK:  Thank you and good afternoon

It's been a long day. |[I'Il try not to take a |ot of
your tine.
M5. BARRETT: Wuld you - I'msorry. Wuld you

m nd saying --

MR BRAKENSI EK: Carlyl e Brakensiek representing
the California Society of Industrial Medicine and
Surgery and California Society of Physical Medicine
and Rehabilitation, U S. Healthworks, and VQ
O t hoCare.

To begin with, you have heard a | ot of testinony
this norning, particularly fromfrustrated injured
wor kers, about how they have been denied care or
harassed or delayed in everything, and | can assure
you that was just not orchestrated testinony. |
represent over a thousand doctors, and | get calls
daily from physici ans who convey the sane nessage to
me; that they are having difficulty trying to get
necessary treatnment to their patients because of the
del ays, the denials, etc., that cone as a result of
the m sapplication of the ACOEM Cuidelines. It's
seriously a problem | admre your efforts. Frankly

| think the Legislature gave you an i npossible task as
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far as putting together a set of treatnent guidelines
for long-termuse. | recall a conversation | had with
one of the physicians who is deeply involved in the
preparation of the ACOEM Guidelines. Shortly after
they were published they held a neeting in Toronto. |
went to the neeting, talked with the physician, and |
asked him | said, "How cone your guidelines do not
apply to chronic injuries?" And he said, well, that's
true they don't apply to chronic injuries, and the
reason they don't is because we searched and | ooked
around and we couldn't find any scientifically-based,
evi dence- based gui delines for chronic injuries that
was appropriate. So, that's why they were
intentionally designed to cover only acute and
sub-acute injuries. | think ACOEM has attenpted to
revisit this issue recently, a little revision of

hi story, but at |east for sonmeone who is directly

i nvolved in the promul gation of the Second Edition

do not think there is any effort put in to apply to
chronic injuries.

It's al so been brought out today that when RAND
revi ewed various guidelines that are out there, they
-- | was at that neeting too down in Santa Mnica in
whi ch they refer to the ACOEM Cui del i nes as nedi ocre.

That's the word they used. These are nediocre
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guidelines. And cutting to the chase, we're really
tal ki ng about what guidelines will have a presunption
of correctiveness. Because there are hundreds of

gui del i nes out there that can all be used for
utilization review purposes, but what we're really

t al ki ng about today is which guideline or guidelines
is going to have a presunption of correctness that
wi Il basically, unless overcone, will trunp other

gui del i nes that are being used.

There have been many wi tnesses: M. MFarren
from CAAA, COA/CVA. W' ve all expressed many, nany
concerns about adopting the ACCEM Cui del i nes as bei ng
presunptively correct. Under the statute, as you
know, your guidelines nust be evidence based,
scientifically based, nationally recognized and peer
reviewed. In ny opinion, the ACCEM Cui delines fail at
| east two of those tests. They are not all
scientifically based, and they are not all peer
reviewed, and so | think frankly, as a matter of |aw,
you cannot adopt the ACOEM Cui delines across the board
as the A D.'s guidelines because they fail to neet the
standard established by the Legislature. Now true, as
| said a mnute ago, this is an inpossible task for
you. | think the Legi slature gave you this task, and

you cannot legally conply with it, and perhaps the
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proper approach would be for the adm nistration to
support puritive legislation so that, when you do
pronul gate your guidelines, you wll have sonething
that will conmply with what the statute reads.

The Legi sl ature adopted the ACOEM Qui del i nes as
interimguidelines. That frankly it was pig in a
poke. At the tine they were adopted no one knew what
t he ACCEM Gui del i nes were. They had not been
publ i shed as of the day that the Governor signed the
bill adopting themas interimguidelines, and you
can't go through this regulatory process and turn --
turn that sow s ear into a silk purse. It just wll
not work. It is a -- ACOEMis abused now. W' ve
heard many stories about that, and certainly |I would
urge you not to perpetuate the abuses by el evating
these guidelines to a presunption of correctness when
it is legally inpossible.

Thank you.
M5. BARRETT: Thank you. Thank you for
refraining. |s Steve Cattolica here?

STEVE CATTOLI CA

MR. CATTOLI CA: Good Afternoon. M nane is Steve
Cattolica. It's spelled CGa-t-t-o-I-i-c-a. And
will say this, that you did nuch better than the first

time | tried. | want to thank you fol ks for the
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opportunity to contribute. | represent the California
Soci ety of Industrial Medicine and Surgery as Carl
does, the California Society of Physical Mdicine and
Rehab and the U. S. Heal thWrks. Qur fundanental point
of viewregarding the utilization schedule conforns in
large part with the findings of the RAND Institute and
provided to the Conm ssion on Health and Safety in

Wir kers' Conpensation. They found, of course, that
the -- they found fundanmental flaws in every treatnment
gui deline including ACCEM And, in fact, they found
no set of guidelines that, taken in their totality,

mat ched t he Labor Code requirenent of being evidence
based and scientific based. They also found that no
set of guidelines including ACCEM were conprehensi ve
enough; that is, addressed enough of the occupationa
injuries so as to stand al one without requiring
addi ti onal guidelines by which to conpare and do
proper utilization review So, the Division in
adopting the ACCEM Cui delines alone at this tine,
whi |l e expeditious, |eaves wide gaps in the coverage of
comon occupational injuries and ill nesses. The

excl usion of consensus as a | evel of evidence |eads
the D vision to acknow edge that the fact that this
gap w dens because virtually every guideline

avail abl e, including a nunber wthin ACOEM are based
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upon no better than D | evel or consensus evi dence.
Exanpl es of such gaps are in psychiatry, as well as
internal nedicine in which ACOEMis conpletely silent.
Taki ng advant age of these obvious gaps carriers are
denyi ng much treatnent as not supported by ACCEM Not
wi t hst andi ng t he proposed regul ati on agai nst such
utilization review practices, we naintain that it
woul d be better to provide a well-respected and

conpr ehensive tool for the payers to work fromthan to
| eave mental health or the treatnment of interna
conplaints to protracted deliberations that are sure
to be adverse -- adverse effect to the injured worker
as well as increased costs.

W' ve got a couple of suggestions specific to the
proposed regul ations. The first is a structural
suggestion. Cearly fromthe RAND study and your own
del i berations or your own respect for the
contributions of the comng commttee that will be
formed to use ACOEM t hroughout the article in such
specific ways will cause you folks to have to rewite
the whole of the article each and every tine a new
gui deline is added. So, we suggest that 9792.21 be
shortened to becone sinply a list of those guidelines
that are conprising the schedule. That takes point 22

to pick up the slack of the rest of what is now point
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21 and renunber the rest of the article. And you'l
see that in our witten comments. W believe that
that will build in sonme flexibility for you fol ks
goi ng forward under the presunption, of course, that
ACOEM as we've maintai ned and you've heard before, is
not adequate in its entirety and nore needs to be
done.

W have two main points to make with respect to
the actual |evel of evidence. The first is bestow ng
presunption of correctness when guidelines are not
based on scientific evidence. Draw your attention to
9792.21(b). It's been quoted before, but our point is
that where it says in part it's supposed to help those
who nmaeke deci sions regardi ng nedi cal treatnent of
i njured workers understand what treatnment has been
proven effective in providing the best nedica
out cones, we note that the consensus is not accepted
evi dence, and gui delines based on consensus therefore
cannot be proof, and we do not -- they do not deserve
a presunption of correctness. W suggested to repl ace
the word proof with "found" or perhaps ACOEM s own
words "nost likely.” In recognition of this
conclusion, plus the fact that ACCEM Cui del i nes
reconmendations are in many cases actually consensus

based, and thus should be disallowed by Labor Code
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4604. 5(b) or excluded by the very definition of
evi dence found within the article.

I n each applicable chapter of the ACCEM
Quidelines there's a table that provides reconmrended
optional and not reconmmended clinical neasures. O
t he recommended clinical neasures in all those tables
there are included 43 percent based solely on D | eve
evidence. In our witten comments there are exhibits
that conpile that data and al so provi de the source of
that data. As the Division is aware, D | evel evidence
is defined by ACOEM as panel interpretation or
consensus of evidence not neeting including criteria
for research-based evidence. Chapter 13, which is the
knee section, knee conplaints, provide an exanpl e. I
won't go through the details of that table that |'ve
just handed to you, but again it's the table of
reconmendati ons optional and not reconmmended clinica
nmeasures fromthe chapter on knee conplaints. It's
ironic, we believe, to find that 43.7 percent of the
reconmended clinical neasures throughout the ACOEM
Qui del i nes are based not on hard evidence, not
scientific evidence, but on the panel's consensus. W
believe that irony is conpounded by the fact that
approxi mately 61 percent of the clinical neasures

consi dered not recommended by ACOEM are al so based on
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D | evel evidence. Thus, we find that since consensus
i s necessary at both ends of the reconmendation
spectrum there's no factual basis for a presunption
of correctness in either case. Placing a presunption
of correctness upon consensus gui delines renders both
the schedul e and the utilization review process
confusi ng, anbi guous, and contrary to | aw.

The Division within its Medical Treatnent
Schedul e proposes to adopt guidelines in which 48.7
percent of the clinical neasures considered are
di sal l owed by the enabling statute. W also recognize
that in adopting the criteria for future guideline
consi deration that w thout radical and conplete
updati ng from ACOEM t he ACCEM Qui del i nes thensel ves
woul d be disqualified in nuch of its entirety.

Now our comments are not neant to denigrate ACCEM
or the Division's work. As Carl said you' ve got a
hercul ean task that may in fact be inpossible to
acconplish, but rather we want to sinply point out the
conflict between proposed nedical treatnent schedul e
and a presunption of correctness. Thus, we recomend
that in no case should a presunption of correctness be
in effect for any recomended clinical neasure or any
treatment guideline or treatnment nodality whose

efficacy or lack of efficacy is based upon D | evel or
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consensus evi dence.

Qur second point addresses the application of any
gui deline outside of its original intent, specifically
9792.22(a), wherein you allow the ACOEM Cuidelines to
be available to evaluate acute and chroni c nedica
conditions. |It's been stated before, but I want to
draw your attention once nore to the point in Chapter
12 under | ow back conplaints on page 287 where in fact
t hose | ow back recomrendati ons are specifically ained
at conditions less than three nonths of duration. The
statenent is succinct and unequivocal. It clearly
means that all the ACCEM Qui del i ne recomendati ons for
treatnent of | ow back conplaints are applicable to
synptons of no less than three nonths. There's no
other interpretation possible.

W understand that there are newsletters and
publ i cations that have been devel oped since the
original publication of the second edition that
attenpt to bridge the original intent and nmake them
avail able to chronic injuries, but we woul d suggest
t hat those separate docunents, if they were to be
i ncorporated into the schedul e through these
regul ati ons, because they, those advisories thensel ves
are not scientific based, they could not be

consi der ed.
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So, we're left wwth two suggestions. The first
is that the presunption of correctness should not
exi st unless a specific nedical treatnent guideline is
directly applicable to the injured worker's injury and
condition. Second, that the presunption of
correctness does not exist for any nedical treatnent
gui deline or specific reconmended clinical neasure
that's based on evidence other than the three |evels
of evidence defined in this section, neaning the
article that you're considering.

M5. BARRETT: You have about half a mnute left.

MR CATTOLICA: |'msorry?

M5. BARRETT: You have about half a mnute left.

MR, CATTOLI CA: That's good.

Barry Eisenberg in his letter to Senator Al arcon
made a comrent with respect to the applicability. He
said, and | quote, that "when a physician's request
does not neet guidelines, it does not automatically
mean that the request is inappropriate.” So, in
effect, M. Eisenberg was nmaki ng no presunption of
correctness with respect to the guidelines and their
application to chronic injuries. And the corollary to
M. Eisenberg's last statenent is also true that,
not wi t hst andi ng t he Chat ham deci si on, which is on

appeal , when an ongoi ng course of treatnent, such as
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for a chronic condition, is conpared to the guidelines
and found not to neet them it cannot automatically
mean that the treatnment is inappropriate.

This treatnment schedule is chronically |ate.
Adopti ng ACCEM Cui delines alone is problematic at
best. We applaud the formati on of an adequately
staffed advisory commttee, but the group will take
nonths to take effect, to be of effect. Based on the
proposed gui delines, injured workers and their
physicians will continue to be held hostage to
gui delines that are clearly inadequate for the
totality of the job. The Division can quickly renedy
this situation by denying the presunption of
correctness to consensus gui delines applied
prospectively or retrospectively, or applied to
conditions acute or chronic to which they were not
originally intended. By doing so, you'll engender a
timely dial ogue between professionals in order to
determ ne the best treatnent avail abl e.

Thank you very rmuch

M5. BARRETT: Thank you very nuch. D d Liu cone
back, L-i-u? |Is Deborah Hutchins here? Ckay.
Kristine Shultz.

Wul d you m nd saying and spelling your nane,

pl ease?

120




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

KRI STI NE SHULTZ

M5. SHULTZ: Sure. Kristine Shultz, representing

the California Chiropractic Association, and it's
K-r-i-s-t-i-n-e, S-h-u-l-t-z. Thank you for the
opportunity to talk today about the proposed
regul ati ons before us.

The first point | want to nake is the CCAis

opposed to the adoption of these guidelines for the

utilization scheduled for chiropractic care. W have

sone substantial concerns that were raised by the RAND

study, and in your own Statenent of Reasons the DWC
acknow edged the fact that they're severely | acking
when it comes to chiropractic care. It nmay not be
val id and not conprehensi ve.

Qur concern is that in the Statenent of Reasons
you nention that you can't do anything about it
because there's no other guidelines that are
apparently better. But we feel that you can do
sonet hing. Adopt interimaguidelines that woul d be
appropriate for areas where the RAND study has

identified that the ACOEM Qui del i nes are defi cient.

For those areas a trial of chiropractic care should be

allowed in four to six visits. And if there's

functional inprovenent, allow additional care. W

think that this is a reasonabl e approach, an approach
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that woul d get people the care they need, especially
considering there's already a 24-visit cap on
chiropractic care.

And the second point that we have is we recomend
an anendnent that would require that the three nenbers
of the advisory conmttee appointed at the discretion
of the Medical Director and the three additional
menbers who serve as content experts would not have
ties to the workers' conpensation industry. W are
concerned that the purpose of the commttee is to
eval uate guidelines and to | ook at the scientific
evi dence and consi derations of cost inplications.
Really, this is not appropriate for this type of
review. We think that that should be forbidden
specifically in the regul ati ons.

Thirdly, we understand, you know, California
Medi cal Association would |ike to see nore physicians
on the commttee, on the advisory commttee, but we
have concerns about it being overly focused towards
al l opathic nmedicine. Right now, if you |look, eight of
the ten positions could be -- are eligible to be
al | opat hi ¢ doctors, nedical doctors, and only two
woul d be conplinentary alternative type providers.

The concern that we have is that the guidelines that

are reviewed in the, mght be very tainted towards
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that type of an approach. Medical doctors don't have
training in chiropractor care. They don't have, many
of themdon't have experience with it. And that was
shown in the RAND report where there was a | ot of
conflict about what is good practice of nedicine. And
in those areas of consensus where this | ooks like this
commttee wll be focused, it's inportant to have a, a
very fair perspective on these types of therapies. W
think to solve this problem have the three additiona
menbers be actually public nenbers instead of nedical
doctors. And also, of course, not tied to the
i ndustry in any way.

Lastly, the final issue that we had identified is
t hat al though random zed control studies are
desi gnated the highest |evel of evidence, we think
that the neta-anal yses of random zed control studies
shoul d be the highest |evel of evidence. And the
reason why i s because benefit analysis is a review of
t hose random zed control studies that, that take it
t hrough a process of throwi ng out the studies that
aren't appropriate and aren't scientifically rigid.
So we think it's inportant that those be really the
hi ghest | evel of evidence and be given the greatest
wei ght .

Thank you so nmuch for the opportunity to testify
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today and questions. Thank you.
M5. BARRETT: Thank you. Rona Ma?
Pl ease say and spell your nane.
RONA MA

M5. MA: M nane is Rona, R-o-n-a, last nane is
M a, M.

Thank you very nmuch for give ne this opportunity
to stand here. | amthe President of the United
California Practitioners of Chinese Medicine. That is
we have nore than 400 |icensed acupuncturists
practicing in the Bay Area. So | think we have 10, 000
in California, right now

You heard a | ot about acupuncture have been
treated, you know, after the guideline. So | don't
want to repeat that. W have a | ot of doctors over
there, also represent them and also | have the
signatures here I will hand to you.

So | think probably I tell you one, you know,
frommny own experience, |et you know what we have been
treated. Before the reform | have probably nore than
50 injured worker that would be see each year, and the
95 percent has to be referred by a nedical doctor.
After the reformlast year, | only saw 11, and all the
11 has been denied. That nean | see zero patient

because of ACOEM Guideline. And this year | have so,
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| got four referral fromthe nedical doctor. The
reason is that it doesn't matter, the guideline wl|l
be denied. So that is a waste their tine, waste ny
time and let the patient getting hurt. So this -- but
fortunately, the four this year | saw one patient
after 1, you know, nmake the copy of the, you know, the
CAOMA publish the acupuncture evi dence-based, the
guideline to them so why it has been, so | see them
for six visits. And then sone of themis the injured
wor ker | saw before, the flare-up. But there has been
deni ed, even though the work on them has been deni ed
because of guideline. And one of ny patient is so

pai nful and she have no choice. She pays of her own
pocket to pay to see ne.

See their, the pain, nmy heart is broken. So that
is | give the treatnent for free. | can give one for
free, | can give ten for free, | cannot give fifty for
free, because the injured worker should be taken care
of by the work conp system

So |''mstanding here, you know, | just wanted --
the policy nmaker and you, you know, give the -- |
think | can see the door is shut, shut down because |
have 11, 11 denied. And | want, you know, give
acupuncture or other treatnent available to all the

injured worker in California.
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Thank you.

M5. BARRETT: All right. Again, if we could
refrain fromthe cl apping, that would be beneficial.

Rosi e Zanora. Rosie Zanor a.

M5. ZAMORA: |'mtrying to get ny cane out.

M5. BARRETT: Ckay. That's okay.

RCSI E ZAMORA

M5. ZAMORA: My nane is Rosie Zanora,
Z-a-mo-r-a. |'mhere as a patient that has been
deni ed, and ACCEM has sent nme a letter stating that
was deni ed acupuncture treatnents.

| had an accident August 10 of 2005, and | had

gone to the doctor that the conpany that |I work for

sent ne to. And the doctor -- they said, okay, we're

going to try all these treatnents. And they gave ne

cortisone shots and so forth. They have not worked.
They're very painful and they have not worked. The
doctor that they sent ne to recomended acupuncture,

if I was willing.

You have to excuse nme, |I'mvery -- |'ve been very

stressed recently fromthe job and so forth.

| went to the acupuncturist and | had the first

session of treatnents, where after a year of shots and

all the other treatnents nothing worked. Wthin one

session | was back to work. | was only off for six
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weeks because | worked through the pain and going

t hrough the treatnents that they gave ne. And now I'm
havi ng problens at work with the, with ny supervisor
and harassnent.

Again, like | say, ACCEM has sent ne a letter
denying ny treatnents. How they can do this, | don't
under st and, because after one session of treatnents I
had gone back to work, and I'mdoing ny job. And
thank God that ny, the prinmary doctor there asked ne
if 1 was willing to do this, and | thank God again for
the person that's given ne the treatnents.

Like | say, the stress -- | was at the hospita
the other nmorning till 4 a.m because of all this
going on. But | just want to say that the guidelines
need a little tweak, a little sonething else in there
stating --

(At this point Ms. Overpeck changed the tape in
t he recorder.)

M5. ZAMORA: Yeah. They need to put in other
treatnents, because, like | say, | had never been to
an acupuncturist. | had never had any of this. And
nowl'm I'm |I'"'mable to work. And, yet, that's
causi ng probl ens through the job system you know.
Wrkman's conp, as far as, as | see, it's -- we're

just going around and round in circles. There needs
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to be guidelines to provide for people |like nyself who
have had nothing but pain in the |last year. And I,
wote nyself notes, and | think they went around in

circles, too.

But | just wanted to say that if the guidelines
coul d be worked on, other things added, it would help
people like nyself, would be good.

Thank you.

M5. BARRETT: Thank you very nuch.

Debra Harris.

DEBRA HARRI S

M5. HARRIS: H. M nane is Debra Harris,
Ha-r-r-i-s.

I was injured in August of 1996, and ny doctor
had to fight the insurance conpany to allow ne to see
a surgeon. Finally in July of 1997, al nbost a year
|ater, I was able to see the surgeon, and because it

took so long, he had to fuse ny cervical spine 2

through 7. | also have bilateral drop foot, bilatera
carpal tunnel. | have a syrinx in ny thoracic spine
and di sks out in ny lunbar spine. 1| had severe

headaches daily which caused ne to vomt daily, and I
have really bad nerve pain.
My doctor recommended acupuncture, and thank God

it has worked. But the doctor who nakes the deci sion
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for the insurance conpany said that it was only
hel ping with the pain and that he recommended that |
try aerobics instead.

My surgeon has been asking the insurance conmpany
since | ast Septenber if | could see a surgeon in San
Franci sco to work on the syrinx that | have because
it's been affecting nmy legs and |I've been falling, but
t he i nsurance conpany hasn't answered himat all. And
so in June | had to have brain surgery because |I fell
and | have a subdural hematorma, and thank God that's
been taken care of, too. But there again, the
I nsurance conpany doesn't want to have anything to do
with that.

| don't understand why the fact that | |ost ny
life as I knewit in 1996 isn't enough. | have MRl s,
X-rays, EMG3s, surgeon reports, et cetera. Wiy am/|
not going to have these taken care of for the rest of
nmy life? Wiy do | have to have life in tornent from
ACCEM Cui del i nes, as well as constant pain?

| facilitate a chronic pain group, and nenbers
who have had their case settled for years are having
probl ens obtaining care. | believe right now that
t hese ACCEM Cui del i nes and this whol e system needs
help. And | do have tinme on ny hands, so if you need

hel p, |'m avail abl e.
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Thank you.

M5. BARRETT: Thank you. Richard Esquivel.

MR ESQUI VEL: | prepared sonme statenents just to
submt to all of you. Can | give themto you now or
after?

DR SEARCY: No. It's fine.

M5. BARRETT: If you wouldn't m nd saying and
spel ling your nane when you get back.

M5. ESQUI VEL: Sure. kay. Please take one of
each. I'mgoing, I"'mgoing over this one. This is
for your reference. | prepared two statenments, two
different statenents for each of you.

M5. BARRETT: Thank you.

M5. ESQUI VEL: Sure.

Rl CHARD ESQUI VEL

MR, ESQUI VEL: M nane is R chard Esquivel,
that's spelled E-s-q-u-i-v-e-1. |I'ma licensed
acupuncturist in San Jose. And I'mnornally a very
cal mand | evel - headed person, but today I'm [|I'm
furious about many things. |'ve been contenplating
this while |I've been listening to other people.

I think I'"m nost furious about how little has
been done in solving these problens, these issues
whi ch have been identified a long, long tine ago, over

two years ago. They were recogni zed by, by the A D.'s
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of fice, at public hearings, they were recogni zed by
RAND and CHSWC, Commi ssion on Health and Safety and
Wor kers' Conpensation. And RAND and CHSWC nade
vari ous recomendati ons and suggestions on what coul d
be done to solve sone of these problens. And now,
al nost two years later, after the date by which the
A D's office was mandated to cone up with the
utilization schedule, we're being told that the, the
A.D."s office has decided to keep the ACOEM Qui del i nes
in place as is, and has decided to explicitly apply
themto all chronic conditions, as well as acute
condi tions which they were a failure at addressing.

Am | speaking too | oudly?

UNI DENTI FI ED SPEAKER  You're too cl ose.

MR ESQUI VEL: Too close? Ckay. |I'msorry.

The ACOEM Cui del i nes have, had been problematic
i n addressi ng acute, subacute conditions, |et alone
chronic conditions, which it has failed mserably at.

And |'malso furious at the reasons which | read
in your docunent for this decision. And I'malso
furious that it's taken this nuch tinme to cone up
with, with basically nothing.

Let nme tell you a little bit about ny practice.
| have a private practice that | see injured workers

at in San Jose, but | also work at the Alliance for
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Cccupational Medicine facility in Santa Cara, where
supply acupuncture services to the injured workers
there. It's, it's an occupational nedicine facility
simlar to U S HealthWrks, that is selected, chosen
by various enployers and conpanies to serve as the
facility to provide treatnment to their enpl oyees when
they get injured. So it's an enpl oyer-sel ected
physician facility. These conpanies entrust these
occupational nmedicine facilities to provide
appropriate care to their injured workers so that they
can get back to work. W face the sane problens there
as | doinny private clinic in trying to get

aut horization for treatnment for these workers, sonme of
whi ch you' ve heard fromtoday.

I"malso the, one of the editors of the
Acupuncture and El ectroacupuncture: Evidence-Based
Treat nent Cui delines that you' ve heard about, and we
spent a lot of time, put a lot of work into the
devel opnent of the guidelines when we were requested
to do so by the A.D."s office, and al so we nmade sure
that we nmet all the criteria that RAND put forth when
they decided to solicit treatnent guidelines on the
various specialties. W nmade sure we addressed every
criteria that, that they were using as the selection,

the selection criteria for the, that they used prior
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to evaluating the guidelines. And, and now we're
being told that the specialty guidelines will not be
adopted, will not be part of the utilization treatnent
schedul e because, for the foll ow ng reasons -- These
gquotes cone up nunerous tines in the, in the 50-page
docunent of the initial reasons of, initial reasons
of, for adopting the, the utilization schedule. No
nmechani sm has been identified for nmerging the
contradi ctory reconmendati ons in the guidelines.
Conflicting recomendations will be confusing to the
provi der, enployer or clainms adm nistrator. And
adoption of other guidelines will affect the
presunption of correctness on the issue of extent and
scope of nedical treatnent of the ACOEM Cui del i nes.
Vell, this was the task that the A D.'s office
was charged with. | agree this was a very difficult
task, but -- it may be inpossible, but to take two
years, alnobst two years after the deadline so that --
actually, the AD.'s office had nore than two years
because the deadli ne was probably six nonths after the
time that the | egislation was passed, to come out now
and say that we're going to keep the ACOEM Cui del i nes
after knowing of all the problens that injured workers
have been having in the system The injured workers

testified at the hearing at the end of 2004 at the
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CHSWC hearing and the A D.'s office hearing, it was a
di fferent group of injured workers, but they were al
conpl ai ni ng about the sane thing. And physicians. It
wasn't just the injured workers, and it's not just
injured workers today, it's physicians in the system
that are conpl ai ni ng about the system So to read now
and to hear fromthe A D.'s office that it's, no
nmechani sm has been identified for nmerging the
contradi ctory reconmendati ons sounds to nme |ike the
A.D.'"s office is sending the public the foll ow ng
nmessage: It's too much trouble to address the
problens in the workers' conpensation system |It's
too nuch trouble to address the weaknesses and
deficiencies of the ACCEM Cui delines and the
i nappropriate application of the Guidelines. And,
essentially, it's too nuch trouble to develop the
utilization schedule that is fair, reasonable and of
service to injured workers. Instead, it appears that
the A.D.'s office has chosen to make |ife easier for
itself rather than the injured workers of California,
which it serves.

| don't even understand the reasoning that the
adoption of the other guidelines will affect the
presunption of correctness on the issue, extent and

scope of nedical treatnent of the ACOEM Cui del i nes.
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That sounds to ne |like fuzzy |ogic, because the
utilization schedule was intended to replace the
tenporary use application of the ACOEM Gui delines in
the regul ation of treatnment of injured workers.

M5. BARRETT: You have about half a mnute left.

MR. ESQUI VEL: So either the -- How could the,
how could the legislative intent be to afford the
presunption of correctness of the ACCEM Cui del i nes
after the Medical Treatrment Uilization Schedule is
adopted? Obviously, it wouldn't be reasonable, so --
since this would prevent the A D.'s office from
adopting any treatnent schedule that's not consistent
with ACCEM So -- and that's, and that is the, is
the, seens to be the reason for the adoption of ACCEM
Qui del i nes, that everything else is inconsistent with
ACOEM so we're going to stick wth ACCEM It just,
it doesn't make any sense.

I"d like to address a coupl e of other issues.

M5. BARRETT: Unfortunately, your tine has run
out .

MR, ESQUI VEL: Can | have 30 nore seconds?

DR SEARCY: That's fine. And then we have your
witten, so try and bring it to a closure, if you
woul d.

MR ESQUI VEL: Ckay. |'mgoing to address two
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issues in 15 seconds.

One, the chronic conditions in ACOEM Cui del i nes,
chroni c recommendations in ACOEM Gui delines. Mst, as
nost the people testified today, nost of the
recomrendati ons, Chapters 8 through 14, which address
treatnent of all the body regions, is intended for
acute and subacute conditions only. The chapter that
does address chronic painis in Chapter 6. And this
is what Chapter 6 says about chronic pain: Typically
the chronic pain patient cannot be treated by the
interventions that are appropriate for acute pain.
This is a direct quote on page 108. Research suggests
that nultidisciplinary care is beneficial for nost
persons with chronic pain and likely shoul d be
consi dered the treatnent of choice for persons who are
at risk for, or who have chronic pain and disability.

M5. BARRETT: Ckay. Thank you very nuch. Your
time has run out.

MR. ESQUI VEL: Ckay. Just ten nore seconds. One
|ast thing. The -- because a coupl e people nentioned
this, I heard it fromthe chiropractor, physical
therapy. The idea of a prior authorization process
for nodalities such as acupuncture, physical therapy,
chiropractic, a prior authorization process that would

allow for a short course of treatnent, six treatnents
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for, for injured workers to see, to assess the
t herapeutic benefit, that was raised by CHSWC, t hat
was rai sed by CHSWC

M5. BARRETT: |Is that in your docunment? Because
if it's not, what you mght want to do is take --

MR ESQUI VEL: | have a copy of that CHSWC
recomendation and | will leave it with you. | just
have one copy, because I'mnot sure if it's in that.

M5. BARRETT: (kay. Thank you very nuch.

MR. ESQUI VEL: You're wel cone. Thank you.

M5. BARRETT: Ling Yu Suel, S-u-e-l, or Sun,
S-u-n, Ling, Ling. No? Ckay.

Carol Mtchell Witon. Is it Wr-i-t-o-n? Oh,
Witon, I'msorry. It's Carol, Carol Mtchell

CAROL DENI SE M TCHELL

M5. M TCHELL: Carol Denise Mtchell. | would
like to give this to the lady, ny |latest book on
wor kers' rights. No charge.

M5. BARRETT: Wyuld you m nd saying and spelling
your nane.

M5. MTCHELL: Yes. M nane is Carol Denise
Mtchell, and | amthe author of "Your Rights. What
Enpl oyers Do Not Want You To Know. "

I"malso an injured worker which precipitated ny

witing the book. Wat | would first like to do is
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say thanks, Stephanie, Ann, Destie, and M nera.

M5. KROHN: M nerva.

M5. M TCHELL: M nerva. GCkay. Thank you for
having nme, and allowing us all a forumon which we
could speak. | would just like just to inpart to you
how i nportant we all are. You're inportant. W are
i nportant as American workers, and these doctors, |
coul dn't comrend them enough for their technical
aspects of what's gone awy or what has gone wrong
with these regul atory new rul es, whatever, and God
bl ess themfor being here to -- to ask you not to
i npl ement anyt hing that's anbi guous in scope, even in
the nost mnute form

Dealing with workers' conp was conparable to the
way | felt when | learned there was no Santa C aus. |
was really remssed as a young girl because you
bel i eve as an Anmerican citizen in the things that
you're taught as a child. So, of course, that
transcends into your adult life when you're told
specifically by the human resource departnent that,
when you go into a job, you're going to be treated
fairly if you get hurt, and when you find out there's
no Santa G aus in the workers' conpensation system
it's very denorali zing.

I was hurt on the job in February, 2005, when a
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| arge picture fell on ny head, and I didn't want to
file a workers' conp case because | had filed one
before and | didn't want to go through that again.
So, what happened, | was very reluctant to do so, but
my synptons nmade ne report the injury. | was a
manager of a large property in Pittsburg, California,
and | said, "No way. You're not going to report this
injury", but then | nmet Katie Hurt with John Mir
Hospital, and she said | don't care, if you were on
the job for two hours, you're going to report this
injury. | said, "Please don't let ne. | don't want
to go back to the workers' conp systemand deal with
State Conp or any of the insurance funds.” And she
said, "Well, would you like to be an invalid for the
rest of your life and not have any recourse?" It's
better to have a mnute formof recourse and go

t hrough these utilization review boards.

They all have a presunptive notion that we're all
out to cheat the system and that is so wong. |
don't think this woman in this wheelchair is out to
cheat a system nor was that wonan that had brain
surgery, nor was |, and I'"'mgoing to tell you the
bitter consequences of what happened to ne.

| was very reluctant to file a workers' conp case

and, when | took ny EEG the |ady that took the EEG
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said | was an injured worker but | wouldn't dare file

a case because | don't want to deal with the insurance
conpany and the review boards. So, she said | worked

through nmy injury. She said, "Don't you want to work

t hrough yours?" And | said, "Yes."

M5. BARRETT: Do you have any comments you woul d
like to nake about the proposed regul ati ons?

M5. M TCHELL: Yes, | would. Wat happened was
nmedi cal treatnment for pain, when a person tells you
they're in pain, they really are in pain. And what
happened was ny head injury rendered that not only was
| in pain but I was dying. Wat they found is, ny
doctor called ne up. The workers' conp -- first of
all, the workers' conp insurance conpany sent ne to
the wong doctor for ny head injury. They sent ne to
Dr. _Sorenson for a head injury, and the man is a hand
doctor. He's not a neurologist, and he treated ne so
bad and he denied ny injury. So, what happened was I
will call Becky Insingo (phonetic) of State
Conpensation Insurance Fund, and I will call her when
| knew | could get her attention at 3 o'clock in the
nmorning. | thought it was better to | eave a concise
nmessage and to call her when | had the pain so | could
give credibility to the pain rather than her not

answer the phone at all.
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So, what happened was Dr. _Wng called ne and told
me, "Carol, we've decided that you need to cone in
right away. There is a problemw th you nedically
that you need to know about.” They found a 4 x 5
centinmeter tunmor on ny throat. That had | not
reported the workers' conpensation injury, | never
woul d have known that | was dying of |aryngea
schwannoma. Only a 113 cases of | aryngeal schwannonma
have been reported. The utilization review board
deni ed ny nedication and then, when they finally
approved ny nedication, |I found out that none of the
state or local hospitals could help ne any nore. M
case was being referred to U C.S.F. | stand here
bef ore you thankful for the persistence of ne, and
wanting to find out what was wong with nme, and
Dr. Katie Hurt at John Miir Hospital that | now live
with a disease that cannot be excised fromny neck
It's a large tunor. |I'monly one of maybe 213 cases
of laryngeal schwannoma, and that's why an enpl oyee's
injury rmust be taken very seriously.

So, while I was at hone fighting the insurance
conpany | wote this book called "Your Rights. "Wat
Enpl oyers Do Not Want You To Know' because | figured,
if I was going to die of sone foreign illness, that I

could | eave behind a | egacy of truth. Maybe the | ast
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iota of truth that enployees can depend on.
Thank you.
M5. BARRETT: Thank you very nuch. D d Maria

Lozado appear?

UNI DENTI FI ED SPEAKER: She's just sick. She's an

injured worker. She had to | eave.

M5. BARRETT: Thank you.

UNI DENTI FI ED SPEAKER Li ke a | ot of them

M5. BARRETT: Thank you.

UNI DENTI FI ED SPEAKER  Yeah. Thank you.

M5. BARRETT: Ckay. Wei Wei. We-i, We-i.
M chel | e Lau.

M5. LAU:. Lau.

M5. BARRETT: Lau. Thank you.

M CHELLE LAU

M5. LAUU M nane is Mchelle Lau, |icensed
acupuncturist over 20 years, and also |I'mthe
president of the Council of Acupuncture and O ental

Medi ci ne Associ ati ons.

M5. BARRETT: Do you spell your |ast name L-a-u?

M5. LAU. L-a-u.

MS. BARRETT: It's Mchelle with two Ls?

M5. LAU. Yes, Mchelle with two Ls. Thank you
for the opportunity to address our concern here.

Actually I wll rmake it very short because our
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representative Sandra has al ready addressed them nobst
of the things we want to say. The reason |I'm here
because the Council of Acupuncture and Oiental
Medi ci ne Associ ations cover about 10 organi zation of
different ethnic group. | nean of profession in
southern California and northern California. Most of
themtheir representative they cannot cone today.
Then | just address their concern that -- make it very
brief.

The acupuncture treatnent to the injured worker
i n worker conp systens already al nbst 20 years. So,
we have been benefit a lot of patient, the injured
wor ker, offer the opportunity back to work, but since
t he past four years we have been working very closely
with the DWC, RAND Corporation, and the Legislature,
and then we try to see what we can work with the
systemto inprove after the ACOEM Cui del i ne was
adopted as the Chairnman Guideline. So, in the past
two years that we already see that nothing has been
changed. Not hi ng has been inproved, and nothing
happened. So, the critical problemshould not be
i gnored any nore | onger because the injured worker
need to be treat. As what we heard that sone
acupuncturist saying that the past two years al ways

they haven't treat any patient. So, you think about
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that, we have the ten thousand acupuncture, |icense
acupuncture in all California, the whole California,
and every day they m ght be treating several injured
worker, but if all these people did not get the proper
treatnents for what happened to them they cannot go
back to work.

So, | address this, our concernis we really
oppose the decision nade with ACOEM Cui deline as a
per manent guideline, and we really wish the DAC
departnment that could do something after the hearing
today after |listening so many peopl e' s concerns.

Thank you so much.

M5. BARRETT: Thank you very nmuch. Kay Lam

KAY LAM

MS. LAM M nane's Kay Lam L-a-mlast nane.
First nane K-a-y. I'msorry. |I'mnot so nuch fluent
with English.

| am acupuncture doctor, also the supervisor over
the California U S. Certified Acupuncture Associ ation
|"mhere. W appreciate the opportunity to tal k about
really sonething we have been waiting for so long tine
in the acupuncture community. W have a group of
doctor working really hard since 1985 to legislate a
bill, SB899, for the injury worker could get

acupuncture treatnent. Since 1998 and the | aw passed
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give a the patient, injury workers, the right for
acupuncture treatnment, give a the injury worker a
choice, a nore choice of their treatnent in
California. And since that, the | aw has been
extension for four or five tinmes, and until 2002
Senator Porter's bill give for the permanent for the
injury worker to have the acupuncture treatnent. So
the law, California law, give a the injury worker the
right for acupuncture treatnment, and all but nostly
Legi slature and the -- all the Council of California,
no question that is the law, but unfortunate since the
2004 the ACCEM Cuideline, it's alnost they take this
right awmay fromthis injury worker. The reason is
that firstly, the ACOEM Qui del i ne nmake the acupuncture
really unclear. So, nmake the treating physician, they
t hought fromthe ACOEM Cui deline, so not going to pay
for acupuncture treatnent. So, first the patients
feel difficult, nmore difficult to get that info from
their treating physician. Even think that before, but
as the Dr. Lau, as Dr. Lau nentioned about -- from ny
of fice they al nost could not have the assurancy to get
the authorization. For ny practice al nost 80 percent
of the patients wish the doctors a referral. | cannot
get authorization. So, the patient lost this

treatnent. And just the last week | have for a
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patient which she asked the doctor, treating
physician, for a referral, but they denied the

aut hori zation. So, | say, oh, naybe you try to get a
attorney to hel ping you. So, she went to a attorney's
office, and the injury specialty attorney. The
attorney could not take her case. Wy? They say from
t he ACCEM Cui del i ne the workers' conpensation

i nsurance is not going to pay for acupuncture
treatnent. So, it is really confusing right now. And
fromny daily past experience we have been this
nor ni ng have a nore doctors and then afternoon they
have nore go back to their offices. W have about 50
percent the patient comng to our office is spina

pain patient. | think fromlike a |eg pain or back
pain, that kind of pain. Quite a lot of injury. That
kind of patient. Fromny -- since the 20 -- | start
practice in 1983 in California. So, |onger than 20
years experience. For that kind of patient we have
about 80 percent of this patient could get the
treatment itself fromthe different |level. Sonme
patient if we treat -- | have been treating this
injury patient. Some patient they fully recover.

They get back to work. Sone, they take out their pain
nmedi cation addition because, if they taken it all, why

could they everyday |like they got the pain nedication
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Qur treatnent hel ping them prevent this kind of pain
medi cation addition to this patient. And sone patient
fromthe different | evel we helping themto have a
better ability to handle their job duty, to handle
their daily living activity, the living condition.

So, | really like enjoy working with a this
patient but why not. | could say al nost they just
i ke a doctor (unintelligible). Even the patient cone
in we should get the doctor before. W did not get
this authorization. | amjust saying two cases just
happen not long tine ago. That's the one case. |It's
a State Conp, State Conpensation |Insurance Fund, the
patient. Get the doctors in before, cone to ny office
with the pain in her leg. So, | wite -- | did not
make any phone call because they never answer ny phone
call, the insurance adjuster. So, | wite a letter,
mail to them fax it to them so they have to answer
back. Few days later they call nme. Ch, your case,
forward you the nmedical consultation already. | say
okay, wait, | have been waiting for about two weeks
|ater, and | get the letter comng with the nedical
consultant. They say according to the ACOEM Cui del i ne
acupuncture is no efficacy of the result or for the
treat ment.

In our daily practice 50 percent, nore than 50
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percent patient cone in with the pain on their back,
and even the, many of the patient they have to pay for
this treatnment but they still cone here. Wy?
Because the treatnent helping them The treatnent is
now hel pi ng them but the ACOEM Cui del i ne sayi ng not
hel ping for the spinal pain. And the insurance
conpany, all the California insurance conpany, deny
all the spinal pain patient authorization. And as a
nmedi cal science spinal pain is a really vague
di agnosis. Because the spinal pain has a world of
different research. 1Is it a soft tissue injury or
(unintelligible), ajoint injury? Each patient's case
they will respond to the treatnent or not. Each case
is an individual for nedical science practice. Not --
all that | could say on this one thing. So, that's
one case. There's another case just happen in July.

M5. BARRETT: You have about two m nutes.

M5. LAU. Ckay. W have a pain patient cones in
who has seen a doctor before. That's a Hartford
| nsurance Conpany. First the insurance adjuster Heide
throw the ball tothe Kim So, | wite a first
letter. | wite a second letter to Kim And they
throw the ball to Panela. So, that's an R N. Wen |
call the nurse, she cannot have the patient's file.

Do not have what the doctor, the treating physician
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nmedi cal evaluation report, that 12 page report saying

recommend a course of acupuncture treatnent, page 9.

Do not have the file. They say okay. | don't have
the patient file. | say you got this referral too.
You don't have patient file. So | say okay. | fax

this report to you and I wite a third letter too.

So, she give ne the letter back. She said okay, you
wite a exam nation and copy the report to

Dr. Choi. He cannot give you the authorization. [|'l]I
say. That's why his nunber is so far away.

MS. BARRETT: You have about half a mnute.

M5. LAU. Ckay. Sorry. So, | talk alittle fast
that's why. Dr. _Choi, you not have the patient file.
So, by now the insurance conpany using the ACCEM
Quideline. The first people did not have the patient
file, did not see the patient, did not exam nation the
patient. They denied our authorization. So, they put
the -- use the ACOEM Guideline to take the patient's
right of treatnent away. Wsh you as a comm ttee
should really do sonmething to change this. To give
the right back to the injury worker of California.
Thank you very nuch

M5. BARRETT: Thank you very nuch. If we can
refrain from cl appi ng between each one, it would be

hel pful .
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Is Bill Kristy here?

BILL KRI STY

MR KRISTY: H. M nane is Bill Kristy.
M5. BARRETT: Wuld you mnd spelling your narme.

MR, KRI STY: K-r-i-s-t-y. And first | wanted to

say that | found that acupuncturist -- acupuncture did
nmore than just relieve pain. It greatly aided healing
for me. | aman injured worker, and |I know many. |

am permanent |y disabled from conputer programrng with
a chronic, very slow healing repetitive strain injury.
oj ective proof of our injuries can be inpossible.
So, we don't get the treatnent we need if treating
doctors we choose are ignored in favor of unfair
refornms |i ke ACCEM The workers' conpensation system
was created to contain litigation by treating workers.
Before the reforns a couple of years ago California
wor kers' conp was al ready nore unfair than al nost any
other state. Now that we've lost rights to both
treatnent and litigation, we're worse off than if
there were no workers' conp systemat all

M5. BARRETT: Thank you very nmuch. Nancy Keil er

M5. KEILER Keiler.

M5. BARRETT: |'msorry. Nancy Keiler

NANCY KEI LER

MB. KEI LER Hi . Good afternoon. "' mnot an
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injured worker. M nane is Nancy Keiler, K-e-i-I-
And I'"'mwith the California Coalition for Wrkers
Menorial Day, which is a pro-injured worker group.

kay. | was not going to say anything until | got

e-r.

here this norning. Qur group has protested with M.

Zeltzer here in front of this very building half a

dozen tines, okay, in the last few nonths. Today
were greeted which the presence of the California
H ghway Patrol. | think the word hijacked came ou

Carrie Nevan's nouth, went to Honel and Security, a
came down and was going to bust a bunch of injured
terrorists. | ask no reason for this. No reason

what soever. Ckay. There was -- at one point ther

we

t of

nd

e

was nore troopers than protesters, and they're arned.

Qur passion for just and appropriate nedical treat
for injured workers is our only weapon. | prom se
have no guns. Wiy were they there? Wy were they
armed? Wat danger have we ever been to anyone?

t hreat have we been? Wo is paying these people?

are paying them And you know that they get tine

a half for protests, in San Francisco anyway, so |’

sure -- I'msure that the California State H ghway
Patrol gets paid a whole |ot of noney. |'m addres
t he issue.

M5. BARRETT: kay. Very good.

ment

we

What
We
and

m

si ng
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M5. KEILER  Thank you. And appl ause does nmake a
point. So, I don't want -- if you all want to
appl aud, please do. | want ny points well nade.

Ckay. | want to know what threat have we been. |
want to know who answers these questions. | ama
private citizen. | saw ten policenen with cars and
arns out there for crippled people. Mst of our
people were in crutches. Gkay. This place -- this
police presence only adds to the oppressive climte
and to the power of insurance conpanies and their need
to control public dissent. Again, who authorized
this? Wo authorized -- | want to know as a public
citizen, who authorized that, the presence of those
police? And | want to know -- | want to know what at
the cost today for this police exercise was. You
know.

M5. BARRETT: Wait. Before you go any further,
do you have any --

M5. KEILER  And who are they protecting? Wo
are they protecting? | want to knowthat. | want to
know the cost. Who are they protecting? M. Barrett,
this is part of this neeting.

M5. BARRETT: Actually the neeting is about these
proposed regul ati ons.

M5. KEILER R ght.
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M5. BARRETT: And you have this opportunity.

o

KEI LER Ri ght.

M5. BARRETT: You have ten minutes to discuss
t hem

M5. KEILER  Exactly.

M5. BARRETT: Unfortunately you don't have the
right to not discuss them

MB. KEI LER  Ckay.

M5. BARRETT: So, if you could stay on point it
woul d be very hel pful.

M5. KEILER  Ckay. OCkay. Well, | just have one
nore thing. Voltaire said, "It is dangerous to be
ri ght when the governnment is wong." Gkay. And this
has been just a conpletely wong situation today.
It's bogus. It's a fraud. You all sit there with no
conpassi on what soever. No conpassion, and no
answering any questions. And please appl aud.

M5. BARRETT: (kay. This name is Y-o0-u-n-h
C h-u-n-h. Is that Young Chung?

M5. CHUNG  Yes.

M5. BARRETT: Oh, very good.

YOUNG CHUNG

M5. CHUNG Good afternoon. M nanme is Young
Chung, c-h-u-n-g. I'ma licensed acupuncturist in

California 12 years. |'ma nenber of the California
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Acupuncture Associ ation and the Korean Acupuncture
Association in California. Today | amhere to --
since |'ve been practicing acupuncture the last 12
years and also treating worker injury |ast 11 years
and know what | see trend, what is going on here with
t he workers' conpensation case. | like to bring up
two cases here for ny patients. One, she has been
with me since the 199 -- year 2001 referral by

ort hopedi c doctor, and this doctor_also referred by
her primary worker injury case doctor_and then second
this orthopedic doctor _referred for ne for pain
managenent. Wth acupuncture and because she was a
highly allergic to any nedi cati on and the doctor
treated her best know edge that acupuncture woul d be
best care for her to control the pain, and it worked.
However, this year and since this reformtwo years
ago, three years ago, she's back to her first work
injury care doctor, and this doctor, Dr. Foster, in
Castro Valley started sending her to ne, and this | aw

said 24 visit per cal endar year allowed. However,

this year utilization review said this -- her injury
care is not will help, won't help her case, which your
revi ew board doctor was in Mssissippi. So,

Dr. Foster wote a letter to utilization review board,

and this patient has been under Dr. Chung's care the
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| ast such and such a years has been control the pain
by acupuncture treatnent.

Now, you are not orthopedic specialty. You're
simply famly physician. Also | think don't have nuch
acupuncture know edge in ny opinion. Dr. Foster wote
that. And al so you have no right to nmake any
California | aw deci si on, workers' conpensation. So,
therefore, should it be allowed this patient to
continue to have treatnent, this acupuncture?

However, still denied. She cannot have this care any
nor e.

Anot her case. She has injured. She is an
Cakl and Fire Departnent enpl oyee and has injured this
foot and devel oped neuronma, and she al so cane to ne by
referral, her workers' doctor, workers' conpensation
doctor, for the pain nmanagenent. However, she al so
not denied. She -- it usually took her get to ne two
to three weeks.

M5. OVERPECK: Pause one m nute pl ease

(At this point Ms. Overpeck changed tapes on the
recorder.)

M5. CHUNG Gve ne sone tine to read.

BARRETT: Wit.

CHUNG Al right.

5 5

OVERPECK:  Ckay.
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M5. CHUNG So, referral canme in. However,
waiting period was ei ght weeks. It used to be two
weeks. And also her doctor wote 12 visit and they
cut six visit. And at the six visit | wote a report
to workers' conpensation, also sane tine referring
physician. Referring physician requested it another
12 visit. And three nonths still not hear anything.
So, this conclusion is, review board they hired from
outside of California. | don't think it's such a good
idea for California injured care and the California
law. That's my conclusion. Thank you.

M5. BARRETT: Thank you very nuch.

M5. CHUNG  Thank you.

M5. BARRETT: Did WIIliam Zhao cone back by any
chance? And Liu and Hutchings aren't here? And
Misaww r ?

DR. SEARCY: So, | think that brings us to the end
of our list. Does anybody el se -- woul d anybody el se
like to speak? Al right. Well, thank you all very
much for comng today. W wll still accept witten
comments until 5 o'clock today. $So, you can stil
send us comments. And if you have conments outside of
the -- these particular regulations, you can al so send
those to us. W just want to rem nd you about the

I nformati on and Assistance offices and that they're 24
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different local offices and every nonth they give a
wor kshop for injured workers. The -- I've heard very
good things about it. W've actually sent our news
staff to themand they' re getting very good reviews
frominjured workers that have called us. The list of
those offices is over on the table, and they do have
mont hl'y wor kshops for injured workers. So, thank you,

and it's free. Thank you very much for com ng today.

--000- -
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